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IS A LAUNDRY ENGAGED IN MANUFACTUR- 
ING WITHIN THE MEANING OF THE BANK- 
RUPT ACT? 

To define the term ‘‘manufacturing’’ would 
seem to be a simple matter, and yet in de- 
termining when a person or company is en- 
gaged in manufacturing within the meaning 
of the bankrupt act, there have been frequent 
controversies between litigants, the most re- 
cent of which is recorded in the case of In re 
Troy Steam Laundering Co.(U.S.D.C.,'N. D. 
N. Y.), 132 Fed. Rep. 266, where the court 
held that a corporation conducting a laundry, 
the largest part of its business being the 
washing, starching, ironing and polishing of 
collars, cuffs, etc., for manufacturers, before 
they are put on the market, is engagéd prin- 
cipally in manufacturing, and is subject to 
proceedings in involuntary bankruptcy. The 
court gave expression to its views on this 
question, as follows: 

‘*It appears that in its articles of incorpora- 
tion, filed July 20, 1892, the object of the 
eorporation is declared to be ‘to carry on the 
laundry business in allits branches; the na- 
ture of such business is laundering or wash- 
ing and ironing clothing, cloths, linens and 
other articles.’ March 2, 1901, for the pur- 
pose of extending the business and powers of 
said corporation, an amended certificate was 
filed, in which it was declared, among other 
things, ‘thatthe extension of business pow- 
ers and rights proposed is the inclusion of the 


right to purchase, manufacture, and 
sell shirts, drawers, collars, cuffs, 
shirtwaits, neckwear, and other gar- 


ments for men, women, and children.’ It ap- 
pears that the principal business in which the 
alleged bankrupt was engaged was the laund- 
ering — that is, the washing, ironing, and 
polishing—of collars, cuffs, etc., for the 
manufacturers of those articles, prior to their 
being put upon the market. The alleged 


bankrupt has over $100,000 invested in its 
plant, machinery, etc., and has done a very 
large business. It has also done some custom 
work in laundering. Incarrying on its business 








the company has purchased for use therein, 
and has used, large quantities of soap, etc., 
bluing, starch, etc. These articles are not 
purchased for resale, or to be worked over 
into other forms or articles for sale, but sim- 
ply for use in cleansing, coloring, and giv- 
ing form and polish to collars, cuffs, ete. ; 
that is, in putting on them the finishing 
touches for market. This company was not 
engaged in mercantile pursuits or business. 
Was it engaged principally in manufacturing ? 
This court thinks it was. To come within the 
provisions of the bankruptcy law as a manu- 
facturer, it is not necessary that the corpor- 
ation itself perform every operation with or 
upon the so-called raw material necessary to 
produce the completed article. It is all-suffi- 
cient if it do any one of the several acts neces- 
sary to produce such manufactured article in 
its completed form. Should a corporation be 
engaged principally in polishing hoes, ham- 
mers, or other farming or mechanical tools 
for those who make such tools for use or sale, 
it would be as much engaged in manufacture 
as those who take the prior steps in forming 
and shaping the iron and wood inte the arti- 
cles named, The doing of anything neces- 
sary to produce the completed article of man- 
ufacture is manufacturing. It appears that 
the completed collar and cuff, etc., are usu- 
ally washed, starched, ard ironed as a part of 
the process of manufacture. Who will deny 
that the one who polishes hammers in a ham- 
mer factory, or for the manufacturer of ham- 
mers, prior to such articles being put on the 
market, is engaged in manufacturing? The 
grinding and pclishing department may be one 
by itself, and the fact that this final touch is 


called ‘polishing’ does not take it out of the 


realm of manufacturing. Neither does the 
fact that the process of starching and ironing, 
etc. (polishing), collar, cuffs, ete., is called 
‘laundering,’ take that work out of the field 
of manufacturing. It is a part of manufac- 
ture, by whatever name called, when done in 
connection with and asa part of the finished 
manufacture of the artiele. Of course, all 
laundering is not manufacturing, nor is all pol- 
ishing manufacturing. He who polishes a 
rusty edge tool that has been in use is not 
engaged in manufacturing, nor is the laun- 
dryman who merely washes, starches, and 
irons clothing, etc., worn and in use, engaged 
in manufacturing. The court does not hold 
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that all laundering is manufacturing, or that 


all Jaundrymen are manufacturers, but that, 
when laundering is done as a necessary or 
essential part of manufacturing, the firm, in- 
dividual, or corporation who does such laund- 
ering is engaged in manufacturing within the 
intent and meaning of the bankruptcy act. A 
corporation might be formed for the purpose 


of doing a manufacturing business, and it 


might confine its work to the mere cutting of 
linen into shape for sewing so as to form col- 
lars, cuffs, etc. The corporation completes 
nothing—produces no manufactured article— 
still itisengaged in manufacturing, and noth- 
ing else.’’ 

It would seem on first consideration that 
this decision was opposed to the rule laid 
down inthe case of In re White Star Laun- 
dry Co., 117 Fed. Rep. 570, 9 Am. B. Rep. 
30. In this latter case, however, it appeared 
that the company was engaged simply in 
the washing, starching and ironing of cloth- 
ing in use by the wearers thereof, not in put- 
ting the finishing touches on manufactured 
clothing. 








TELEGRAPHS—USE OF MAILS BY TELEGRAPH 
COMPANY TO DELIVER MESSAGE OUTSIDE OF 
DELIVERY LImITs.—A recent case of great inter- 
est to telegraph companies is that of Gainey v. 
Western Union Telegraph Co., 48S. E. Rep. 653, 
where the Supreme Court of North Carolina held 
that where a death message was sent to plaintiff 
directed G‘“‘P. O., Idaho, Fayetteville. N.C.,” 
and asked plaintiff to ‘“‘write’’ if he could not 
come, the telegraph company was not guilty of 
negligence, on receiving the telegram at Fay- 
etteville, in placing itin the post office for fur- 
ther delivery to plaintiff, instead of delivering 


the message to plaintiff in Idaho, which was. 


neither a telegraph station nor within the deliv- 
ery limits of Fayetteville. The court in the 
course of an interesting opinion said: 

“It is undoubtedly true, as argued by the 
learned counsel for the plaintiff, that a telegraph 
company is not exempt from liability merely be- 
cause the person addres-ed may chance to live 
outside its free delivery limits, because it under- 
takes expressly, and by the very terms of its con- 
tract, to make a delivery within those limits free 
of any charge, and, impliedly, at least, to deliver 
beyond the fixed limits, for which latter service, 
an extra charge is made, not exceeding in amount 
the actual cost of such special delivery. We 
have held that when a message is received at a 
termival office to which it has been transmitted 
for delivery to the person addressed it is the duty 








of the company to make diligent search to find 
him, and, if he cannot be found. to wire back to 
the office from which the message came for a bet- 
ter address; and likewise it is the duty of the 
company, when it has discovered that the person 
for whom the message is intended lives beyond 
its free-delivery limits, either to deliver it by a 
special messenger, or to wire back and demand 
payment, or a guaranty of payment. as it may 
choose to do, of the charge for the special de- 
livery ; and, if it fails to deliver without demand- 
ing and being refused payment of the charge, it 
will be liable for its default. It is not liable, 
though, if the sender of the message, when 
proper demand is made, refuses to pay the extra 
charge fora special delivery beyond the limits 
established for free delivery by the company, 
provided those limits are reasonable. Hendricks 
v. Telegraph Co., 126 N. Car. 310, 358. E. Rep. 
543, 78 Am. St. Rep. 658; Bryan v. Telegraph Co., 
133 N. Car. 603, 45 S. E. Rep. 938; Telegraph Co. 
v. Moore, 12 Ind. App. 136, 39 N. E. Rep. 874, 54 
Am. St. Rep. 515. To what extent this doctrine 
should be carried, or how far beyond the free- 
delivery limits the company should be required, 
in any given case, to make a special delivery, we 
need not now consider, as the question is not pre- 
sented in this particular appeal. Our case must 
be decided upon its own peculiar facts, and we 
can derive little or no aid, except by analogy, 
from the decisions. The message which was 
sent to the plaintiff clearly indicated that Fay- 
etteville was the terminal office on the line of de- 
fendant to which the message was to be sent. and 
thac the message, when transmitted from Live 
Oak and received at that office, would have to be 
transmitted to the mails for delivery to the 
plaintiff. If thisis not true, why was there a 
double address, one to Fayetteville and one to 
Idaho? There is another significant fact in the 
case. The message was not only addressed to 
Fayetteville as the farthest reach of the telegraph 
service, but Idaho was indicated; not as a place 
merely of the plaintiff’s residence in the vicinity 
of Fayetteville, but as his post office, or the place 
where he received his mail. If the parties in- 
ended that the message should be sent to Fay- 
etteville, and then given to a special messenger, 
and carried to the sendee at Idaho, why not use 
the simple word ‘Idaho,’ without the prefix 
‘Pp. O.? But if it was their purpose that 
the message should go to Fayetteville by wire, 
and then a written copy be mailed to th2 sendee 
at Idaho, it would be perfectly natural to use the 
prefix, and we can readily understand in such a 
case why itshould have been done.”’ 

ATTORNEY AND CLIENT—AUTHORITY OF AT- 
TORNEY TO REPRESENT CLIENT AFTER FINAL 
JUDGMENT.—It is undoubtedly the ancient rule 
that an attorney's authority ends with judgment 
in the trial court, and yet in the general practice 
of the law the ruleis seldom observed. And even 
the courts have begun to recognize the attorney’s 
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right to represent his client after judgment even 
without special authorization. of which fact the 
recent case of Brown vy. Arnold (C. C. A.) 131 
Fed. Rep. 723, is a conspicuous example. In that 
case the point held that the retainer of an attor- 
ney at law to conduct an action confers upon him 
authority to stipulate with opposing counsel 
after the rendition of judgment in favor of his 
client, and after the expiration of the term of 
court, but within the time for procuring a writ of 
error. that the case shall abide the final decision 
of another action which involves the same 
question, and is conducted by the same attorneys, 
In this case the same attorneys represented 37 
defendants, including the defendant in this case. 
Judgment for the defendants had been secured 
in every case. The plaintiff proceeded to appeal 
all the cases, but the attorneys for the defendant 
offered to sign a stipulation that the plaintiff 
should sue out a writ of error from only one of the 
judgments obtained and that all the other cases 
against the other defendants should abide the 
result of the final decision in that case. The 
stipulation was signed and agreed to. The plaintiff 
took only one writ of error. On appeal in that 
case the judgment was reversed. The proceed- 
ing in the principal case is to enforce specific 
performance of the stipulation, the validity of 
which stipulation is contested by the defendant 
on the ground that he had given his attorneys no 
authority to represent him after final judgment. 
‘The opinion of the court on the powers of an 
attorney after final judgment are interesting. 
The court said: 

“It is said that the attorneys for Arnold were 
without authority to make the stipulation, be- 
cause judgment had been rendered in his favor, 
and the term of court at which it was entered 
had expired; that when the judgment was re- 
corded and the term closed the power of Arn- 
old’s attorneys to work for him, derived from 
their original retainer, ceased, and anew war- 
rant of attorney was indispensable to their au- 
thority to sign the stipulation. There are two 
answers to this con‘ention. In the first place, if 
a new warrant of attorney was requisite after the 
judgment was rendered, the legal presumption 
is that the attorneys had obtainedit. The bill 
contains an averment that they agreed to and 
signed the stipulation as the solicitor and coun- 
sel of Arnold. The presumption is that they did 
not represent themselves to be that which they 
were not. The stipulation was within the scope 
of the general power of attorneys who are con- 
ducting several cases of a single class which in- 
volve the same issue. Stone v. Bank of Com- 
merce, 174 U.S. 412, 422,19 Sup. Ct. Rep.747, 43 L. 
Ed. 1028; Scarritt Furniture Co. v. Moser, 48 Mo. 
App. 543, 548; Ohlquest v. Farwell, 71 Iowa, 231, 
32 N. W. Rep. 277; Eidam v. Finnegan, 48 Minn. 
53, 50 N. W. Rep. 933, 16 L. R.A. 507. They 
were officers of the court. Their signatures to the 
stipulation constituted prima facie evidence of 
their authority to execute it, The assumption by 





an attorney at law of authority within the scope 
of the general power of a practicing lawyer to act 
for a party toan action or suit is always presump- 
tive proofof his actus] authority to do so. The 
authority assumed by an attorney at law to act 
for a party in court is valid until disproved, not 
void until proved. The burden was upon the de- 
fendant to establish by answer and evidence that 
his attorneys were without the authority which 
they assumed. In the second place, while the gen- 
eral rule is said to be that the authority derived 
by an attorney at law from a general retainer to 
conduct a litigation on behalf of his client ceases 
when the judgment is rendered, there are many 
exceptions to this rule, and in the actual practice 
of the law it is at least doubtful whether it is not 
more honored in the breach than in the observ- 
ance. Among the acknowledged exceptjons to 
it are the authority of the attorney for the party 
wh prevails in the judgment to collect it, his au- 
thority to receipt for its proceeds and to dis- 
charge it, his authority to admit service of a ci- 
tation issued upon a writ of error or appeal to 
review it, and his authority to oppose any steps 
that may be taken within a reasonable time by 
the defeated party to reverse it. Bertholdv. 
Fox, 21 Minn. 51, 53; Grames v. Hawley (C. C.), 
50 Fed. Rep. 319, 321; Lusk v. Hastings, 1 Hill, 
659, 662; Graves v. Graham, (City Ct. N. Y.) 43 
N. Y. Supp. 508; Beach v. Beach (S. Dak.), 43 N. 
W. Rep. 701; Bartield v. McCombs (Ga.), 15 S. 
E. Rep. 666. The case at bar falls fairly within 
the exceptions. Arnold was the prevailing party 
in the judgmentin the action against him. He 
seeured a judgment against the receiver for his 
costs. Thereupon his attorneys had authority, 
by virtue of their general retainer, to collect the 
amount of this judgment, to accept serviee of a 
citation upon the issuance of a writ of error to re- 
view it, and to take any requisite steps to oppose 
the attempt of the defeated party, made within a 
reasonable time after the eptry of the judgment, to 
reverse it. The attorneys of Arnold were also the 
attorneys of about 36 other defendants who had 
secured similar judgments. The receiver was 
about to apply for writs of error to reverse them. 
The 37 cases involved a single question. In order 
to prevent the reversal of the judgments, the at- 
torneys for these 37 parties agreed with the 
attorney for the receiver that he should select 
one case and sue out but a single writ of error, 
and that all the cases should abide the final de- 
cision of that in which the writ was to be issued. 
The receiver relied upon the agreement, and per- 
formed it. The attorneys for the defendant fol- 
lowed the test case through the Court of Appeals 
(106 Fed. Rep. 438, 45 C. C. A. 408) and the Su- 
premeCourt (23 Sup. Ct. Rep. 845, 47 L. Ed. 344), 
until the reversal of the judgment therein was 
finally affirmed. AJl the rights and interests of 
the defendant, Arnold, were completely protected 
by this course of proceeding. The question in 
his case was argued inthe higher courts by the 
attorneys whom he had retained to try it for him 
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in the court below, by the attorneys who had at- 
thority to accept, and who undoubtedly would 
have accepted, service of citation in error, and 
who would have argued his case in the higher 
courts if they had not made the stipulation and a 
writ of error had been issued, as-it certainly 
would have been, to review it. Theirstipulation 
prvented the issue of that writ, protected all 
the rights of their client, saved hit the unneces- 
sary expenditure of money, and was as com- 
pletely within the authority granted to them by 
theig retainer as the acceptance of service of a 
citation or the resistance of a motion for a new 
trial, Our conclusion is that the retainer of an 
attorney atlaw to conduct an action confers upon 
him authority to stipulate with opposing counsel 
after the rendition of a judgment in favor of his 
client and after the close of the term of court at 
which it was rendered, but within the time for 
procuring a writ of error, that the case shall 
abide the final decision of another action which 
involves the same question and is conducted by 
the same attorneys.”’ 





FEDERAL COURTS—REMOVAL OF CAUSE IN 
SuIT BY STOCKHOLDER AGAINST THIRD PAR- 
TIES AS AFFECTED BY DOMICILE OF COR- 
PORATION.—The removal of causes from state 
to federal courts has frequently given rise 
to questions of considerable difficulty. One ques- 
tion of interest which has received the attention 
of the federal courts is that taken for the subject 
of this editorial which was discussed in the recent 
case of Groel v. United Electrie Co. (U.S.C. C., 
D.N. J.), 132 Fed. Rep. 252, where the court held 
that in a suit in equity instituted by a stock- 
holder in his own name, but upon a right of ac- 
tion in his corporation, such corporation is an in- 
dispensable party, and, for the purpose of deter- 
mining the juristiction of a federal court, will be 
aligned with the defendants whenever the officers 
or persons controlling it are shown to be opposed 
to the object sought by the complaining stock- 
holder, and when such opposition does not ap- 
pear it will be aligned with the complainant. 

The court said: ‘*The New Jersey company, in 
the case now under consideration, cannot be con- 
sidered a merely furmal or nominal party. It is 
a necessary and indispensable party. The case 
could not proceed without it. The complainant 
seeks reliefin its behalf because it will not seek 
it foritself. As it will not voluntarily act as 
complainant, the practice inequily requires that 
itshall be brought in as a party defendant. It 
follows that, in determining the question ofjuris- 
diction, its citizenship cannot be ignored. But 
the mere fact that it stands as a defendant on the 
face of the pleadings does not fix its status in the 
controversy. That is fixed by its real relation to 
the controversy. Whether that relation requires 
it to be ranged with the complainant or with the 
Pennsylvania company as a party defendant, is 
the question presented in this case.” 





The court cites and discusses a large number of 
cases including Hawes v. Oakland, 104 U.S. 450; 
Arapahoe County v. Railway Co., Fed. Cas. No. 
502; Greenwood vy. Freight Co., 105U. S. 13; New 
Jersey, etc., Co. v. Mills, 113 U.S. 249; East Ten- 
nessee, etc., Co. v. Grayson, 119 U.S. 240. 

The court criticises the cases of Hutton vy. Ban- 
croft & Sons Co. (C. C.),77 Fed. Rep. 481 and De- 
neufville v. Railway Co., 81 Fed. Rep. 10 as fol- 
lows: 

‘‘In Hutton v. Bancroft & Sons Co. (C. C.), 77 
Fed. Rep. 481, the complainant, a citizen of Dela- 
ware anda stockholder in the Bancroft & Sons 
Company, a corporation of Delaware, filed his 
billinthe Delaware Court of Chancery against 
that company and one Bloede, a citizen of Mary- 
land. The suit was removed to the United States— 
Circuit Court on the petition of Bloede. A motion 
to remand wasdenied. By the bill of the com- 
plainant it was alleged that, by reason of certain 
representations by Bloede, the company had 
been induced to enter into an agreement with 
Bloede whereby the company was to exchange 
some of its stock for stock of the Victor G. Bloede 
Company; that the stockholders of the Bancroft 
& Sons Company, in the absence of the com- 
plainant, had ratified the agreement; that the 
agreement was made without lawful authority; 
that Bloede had received large dividends on 
stock of Bancroft & Sons Company acquired by 
him under the agreement, and that other divi- 
dends had been declared in his favor; that the 
representations by Bloede to the company were 
false, and known by him to be so; and that the 
company would not have entered into the agree- 
ment if it had known the truth concerning 
the representations. The prayer was that 
Bloede might be required to repay the divi- 
dends by him received, to surrender his stock 
for cancellation, and that the company be 
restrained from paying to him any further 
dividends, ete. The company’s separate answer 
admitted that it was induced to make the agree- 
ment by reason of Bloede’s false representations, 
and that upon the discovery of the _ truth 
as to the representations it endeavvred to se- 
curea return of the stock by Bloede to the com- 
pany. It also admitted all the other allegations 
of the bill except the one charging it with hav- 
ing exceeded its lawful authority in making the 
agreement. which it neither admitted nor denied, 
but submitted to the judgment of the court. With 
these facts before the circuit court, it was said: 

‘There appears to be no matter of dispute, or 
any controversy whatever, between the com- 
plainant and the defendant, the Joseph Bancroft 
& Sons Company. On the contrary, it is ap- 
parent that their interests in the outcome of the 
present suit are really the same, and that they 
are both seeking the same objects, to-wit: the 
return and cancellation of the stock of the Ban- 
croft & SonsCompany which has been issued to 
Bloede, the repayment of the money paid to him 
for dividends thereon, and an injunction to pre- 
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vent the payment of any further dividends on 
that stock. So complete is the identity of inter- 
est between the complainant and the Bancroft & 
Sons Company, there cannot be the slightest 
doubt that a decree sustaining the bill in every 
particular would be equally satisfactory to both. 
In fact, they are, for the purposes of the present 
suit, joint complainants. There is but one ex- 
ception, already noted, in the answer of the Ban- 
croft & Sons Company to its uniform admissions 
of the charges in the bill, and that is in reference 
to thealleged unauthorized act of the Bancroft & 
Sons Company in the purchase of the stock of the 
Victor G. Bloede Company. To this charge, 
however, the answer makes no denial, and sub- 
mits the question tothe judgment of the court. 
There is, therefore, no matter of dispute between 
Hutton and the Bancroft Company.’ 

The denial of the motion to remand was evi- 
dently because the complainant’s company was 
aligned with the complainant and not the de- 
fendant, and consequently that the suit was, in 
reality, one between citizens of Delaware and a 
citizen of Maryland. Such alignment was en- 
tirely proper. It is difficult, however, to har- 
monize the case with the doctrine of Hawes v. 
Oakland. It does not appear that the complain- 
ant made any effort, before filing his bill, to get 
the company itself to commence a suit. It is 
true the case was commenced ina court of the 
state of Delaware. It is also true that the courts 
of that state may not have adopted so rigid a rule 
concerning the essential allegations in a stock- 
holder’s bill as that declared in Hawes v: Oak- 
land. But no such consideration can affect the 
administration of justice in a federal court. 
Though a stockbolder’s bill filed in a state court 
may not, by any rule of that court or any law of 
the state, be required to be verified by oath, and 
though, in a case removed from a state court toa 
federal court, the provision of the ninety-fourth 
equity rule concerning such verification is not 
applicable, the bill, though removed from a state 
court, must contain the essential allegations re- 
quired by Hawes v. Oakland, otherwise it will be 
demurrable just as a bill failing to contain such 
allegations filed originally in a federal court is 
demurrable. This peint, however, does not seem 
to have been presented in Hutton v. Bancroft & 
Sons Co., nor was it considered in the opinion. 
The opinion, therefore, cannot be deemed as one 
supporting the doctrine that in all cases where a 
stockholder and his company are citizens of the 
same state, and the stockholder files a bill against 
his company and citizens of other states for re- 
lief to which his company is entitled, his com- 
pany Shall be aligned with the complainant. It 
supports only the doctrine that, on a stockhold- 
er’s bill for the redress of grievances suffered by 
his corporation. the corporation, if there be no 
real controversy between it and the stockholder, 
will, though it be a party defendant in the suit, 
be aligned witb the stockholder as a party com- 
plainant in the controversy. 





In De Neufville v. New York & Northern Ry. 
Co., 81 Fed. Rep. 10, 26 C. C. A. 306, we have a 
decision by the Circuit Court of Appeals of the 
Second Circuit. In this case the bill was filed by 
a stockholder, who was not a citizen of the state 
of New York, against his own corporation and 
another corporation. both citizens of New York. 
A demurrer to the bill for want of equity was 
sustained by the circuitcourt. The Circuit Court 
of Appeals reversed the circuit court, holding the 
bill to be good, and it the course of the opinion 
used this language: 

‘The real controversy is between the corpora- 
tion, whose officers refuse to assert its rights, and 
the alleged conspirators, who have deprived it of 
its property. If the wholesome rule approved by 
the supreme court An pumerous decisions were 
followed, and the parties arranged, not as they 
stand in title, but according to: their interest in 
the controversy, we would have the New York & 
Northern Railway Company (the stockholder’s 
company) classified as a plaintiff, and the diver- 
sity of citizenship necessary to confer jurisdic- 
tion would no longer exist. If the circuit courts 
were entirely free to enforce the provisions of the 
fifth section of the act of 1875 to every case where 
it logically applies, they would, no doubt, be able 
to relieve their dockets, as was suggested in 
Hawes v. Oakland, of many cases which have no 
proper place there; but the decisions in Dodge v. 
Woolsey, Hawes v. Oakland, and Quincy v. Steel, 
and the ninety-fourth rulein equity, seem to pre- 
clude a strict application, in cases such as the 
one at bar, of the rule that parties may be rear- 
ranged according to interest in the controversy.’ 


With profoundest respect for the ovinions of 
this high court, I must withhold my assent to the 
statements above quoted. Evidently, the Circuit 
Court of Appeals refused to align the complain- 
ant’s company with the ‘complainant because 
they supposed the cases cited and the ninety- 
fourth equity rule had modified the ‘‘wholesome 
rule approved by the supreme court in numerous 
decisions’ concerning the arranging of parties 
according to their interest in the controversy. I 
have already endeavored to show that no such 
modification has been made. It may be well, 


_ however, to refer again to the cases cited by the 


Circuit Court of Appeals. Dodge v. Woolsey 
was decided in 1855, when, under the law as it 
then stood, the parties were classified according 
to their places inthe pleadings. Ever since the 
construction of the act of 1875 by the supreme 
court in the opinions rendered in the Removal 
Cases and in Barney v. Latham, the parties have 
been classified by that court, no taccording to their 
real interest in the controversy, as stated in the 
De Neufville Case, but according to the facts of 
the case. In the Removal Cases the court said: 

‘Under the new law the mere form of the 
pleadings may be put aside, and the parties 
placed on different sides of the matter in dispute 
according to the facts.’ 
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And in Barney v. Latham, in referring to the 
Removal Cases, the court said: 

‘Disregarding as immaterial the mere form of 
the pleadings, and placing the parties on op- 
posite sides of the real matter in dispute accord- 
ing to the facts, we found that the only contro- 
versy there was between citizens of Ohio and 
Pennsylvania on one side, and certain corpora- 
tions created under the laws of Iowa on the 
other.’ 

Hawes v. Oakland and Quincey v. Steel, as above 
stated, were collusive suits, and dismissed for 
that reason, without consideration of the ques- 
tion of the proper alignment of the parties 
therein. 

In the De Neufville Case the complainant 
averred in his bill that the defendants had ob- 
tained control of a majority of the stock and 
bonds of his company for the purpose of wreck- 
ing it; that they had procured, by resignation 
and election, a board of directors of the com- 
plainant’s company in harmony with that pur- 
pose; and that the board so elected did in fact, 
by refusing profitable business and diverting 
traffic, accomplish such purpose. In such a ease 
the classification of the parties ‘according to the 
facts’ would put the complainant on one side of 
the controversy and his own corporation on the 
other; for, as a corporation can act only through 
its authorized agents, the position assumed in a 
controversy by such agents, must necessarily fix 
the position of the corporation. Had this prin- 
ciple been adopted by the Circuit Court of Ap- 
peals, it would not have changed their judgment 
in the case, but that judgment would then, as I 
think, have been founded on reasons approved 
and adopted by the supreme courtin the three 
cases of Greenwood v. Freight Co., New Jersey 
Central Railroad Co. vy. Mills, and East Tennes- 
see, etc., Railroad v. Grayson,” 





THE TERM ‘*POLICE POWER.”’’ 


In view of the popular agitation at the 
present time to extend legislative control over 
‘*trusts’’ and monopolies by virtue of the so- 
called ‘‘police power,’’ 
donable to inquire, what the ‘‘police power’’ 
of a state actually embraces. The writer is 
perfectly well aware of the fact that the at- 
tempt to answer such an inquiry would be re- 
garded by most lawyers as exceedingly fool- 
hardy. The writer would indeed display an 


adventurous spirit who would attempt to dis- 
cuss within the narrow confines of a maga- 
zine article, any of the numerous vital and 
intricate legal problems which are usually 
treated under the head of ‘‘police power.’’ 
These problems are vital because the police 
power, however one may define it, has had its 


it is, perhaps, par-, 





origin in the idea of self-defense as possessed 
by the state as a whole; and they are intri- 
cate, because this power of the states, at one 
time or other, has been forced to meet and 
wage battle with many of the most important 
powers delegated to the federal government. 
It is beyond the scope of this article to dis- 
cuss the intricacies of these qeestions. Much 
of the confusion has arisen from a failure, on 
the part of the judges and text-writers, to 
unite upon any one conception of what the 
police power actually is. It has received al- 
most as many definitions as there have been 
persons to define it. Consequently it is not 
surprising that many of their statements seem 
contradictory and confusing. The object of 
this paper is not to solve difficulties, but to 
»+tempt to show that the difficulties really lie 
beyond the limits of an accurate definition of 
the ‘‘police power.’’ The plan will be to take 
up briefly: first, the origin and history of the 
term, which will explain some of the confu- 
sion in its use; then, to collect some of the 
leading definitions; and, finally, to form a 
definition of our own. 

‘*Police power’’ as a recognized legal term 
is alittle more than‘a quarter of a century old. 
The fourteenth edition of Bouvier, published 
in 1871, did not containit. It first appeared 
in that work in the fifteenth edition, in 1883. 
The Law Dictionary of Rapalje and Law- 
rence, published in 1883, did not include 
‘*nolice power.’’ The term first appeared in 
the United States Digests in 1879. Black- 
stone! seems to have been the first writer 
upon English law to give any prominence to 
the word ‘‘police.’’ In treating of crimes 
the learned author attempts to classify certain 
general offenses against the government. He 
divides them into four classes: (1) offenses 
against public justice; (2) offenses against 
public peace; (3) offenses against public 
health; (4) offenses against public police or 
economy. ‘The last are defined as offenses 
against the ‘‘due regulation and domestic or- 
der of the kingdom, whereby the individuals 
of the state, like the members of a well gov- 
erned family, are bound to conform their gen- 
eral behavior to the rules of propriety, good 
neighborhood, and good manners, and to be 
decent, industrious and inoffensive in their 
respective stations.’’ Many courts and writ- 
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ers have attempted to find in this a definition 
of the modern phrase ‘‘police power.’’ But 
these very courts or writers would never think 
of including under the term many of the spe- 
cial offenses mentioned thereunder by Black- 
stone, and certainly would never exclude 
therefrom offenses against public health. The 
truth seems to be that the learned author 
was not using the word ‘‘police’’ advisedly. 
Whenever he subsequently mentions this class 
of offenses, he uses-the word ‘‘economy’’ 
without coupling thereto the word ‘‘police.’’ 
At the time of the adoption of the federal 
constitution such terms as ‘‘laws of police,’’ 
‘‘regulations of police,’’ ete., had long been 
in existence, and were defined as ‘‘those laws 
and rules established for the civil enforce- 
ment of peace and order, and the promotion 
of health, and the security of life and prop- 
erty.’’ In the Revised Statutes of New York 
of 1829, there is a division of the laws headed 
*‘Internal Police of the State,’’ and the divis- 
ion follows the lines indicated by the defini- 
tion just given. The same is true of the stat- 
utes of Massachusetts and of other states at 
that time. The phrase ‘‘internal police of 
the state’’ was frequently used by the judges 
of the supreme court, during the first thirty 
or forty vears of the history of that court, and 
there can be no doubt that the phrase referred 
directly to the division made in the state 
statutes of that period. 

The term ‘‘police power’’ appears to have 
been introduced into our law for the first 
time by Chief Justice Marshall in the case of 
Brown v. Maryland,? decided in 1827. The 
only word that was new in that connection 
was the word ‘‘power,’’ and its use seems 
quite natural, when it is remembered that the 
extent of the prerogatives of the federal and 
state governments were at that time generally 
known in terms of ‘‘powers,’’ and were meas- 
ured by the extent of the subjects over which 
those powers reached. 

If we examine the circumstances surround- 
ing th: advent of this troublesome phrase, it 
will be seen that Marshall used it as synon- 
ymous with ‘‘internal police,’’ or those laws 
directed at ‘‘public safety, health and mor- 
als.’? The question before the supreme court 
in Brown v. Maryland was as to the constitu- 
tionality of a statute of Maryland, which re- 
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quired importers of certain goods to pay a li- 
cense tax. Taney was then at the bar, and 
argued for the constitutionality of the law. 
He appealed to the court as follows: 

‘*If congress may give the right to sell in 
any manner, they may aiso give the right to 
sell in any place; and the police jaws of the 


different states, made for their safety or 


health,®? exist only by permission of con- 
gress.”’ 

He argued that gunpowder might be sold 
in the heart of Baltimore. In the opinion of 
the court, which he delivered, Marshall an- 
swered Taney’s argument in the following 
words : 

‘*The power to direct the removal of gun- 
powder is a branch of the police power, 
which unquestionably remains and ought to 
remain with the states. * * * The re- 
moval or destruction of infectious or unsound 
articles is undoubtedly an exercise of that 
power and forms an express exception to the 
prohibition we are considering.”’ 

There can be no possible doubt that Mar- 
shall was using the term ‘‘police’’ in the lim- 
ited sense which it had always borne up to that 
time. Whatever extended meaning may have 
been subsequently given to ‘‘police power,’’ 
does not carry with it the weight of the great 
chief justice’s name. This is further evi- 
denced by the fact that the phrase as 
used by Marshall passed umnoticed. Al- 
though there were during the next ten 
years many cases before the supreme court 
in which the term would naturally occur, 
it is not met with again until after the death, 
of Marshall, in the case of New York v. 
Miln,* decided in 1837. The legislature of 
New York had passed a law requiring the 
master of every incoming vessel to furnish a 
statement of the race, name, age, occupation, 
etc., of every passenger. The supreme court 
held that the act was not a restriction upon 
‘‘commerce or navigation,’ and, even ifso, 
that it was within the general power of a 
state over its ‘‘internal police.’’ In this 
connection, Justices Barbour and Thompson, 
in their opinions, quote the passage given 
above from the opinion of Marshall in Brown . 
v. Maryland. Justice Thompson states: 

‘‘Can anything fall more directly within 
the police power and internal regulation of 
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a state than that which concerns the care and 
management of paupers and convicts.”’ 

The term is not yet extended beyond its 
legitimate scope. It is not used again by the 
supreme court until the case of Prigg v. 
Pennsylvania,® in 1842. Taney, who had 
now gone upon the bench, delivering the 
opinion of the court, uses this language : 

‘*And it could hardly be maintained that 
the arrest and confinement of the fugitive in 
a public prison under such circumstances, un- 
til he could be delivered to his owner, was 
necessary for the internal peace of the state, 
and therefore a justifiable exercise of the 
powers of police.’’ 

Justice Daniel states that the police power 
of a state ‘‘is confined to matters strictly be- 
longing to her internal order and quiet.’’ 
While the term is still carefully limited, it is 
noticeable that the phrase, by this time, had 
become perfectly familiar to the judges, law- 
yersand reporter. ‘The reason is not far to 
find. 

In 1830 the abolition controversy was 
launched. The proposed annexation of Texas, 
the slave rising at South Hampton, the 
preaching of ‘‘State Sovereignty’’ by Cal- 
houn, and the controversy over the South 
Carolina exclusion laws, had drawn the at- 
tention of the country to the case of New 
York v. Miln, where the restrictions against 
ship-masters had been upheld. In 1835 
Preisdent Jackson in his annual message to 
congress had recommended that abolition liter- 
ature be excluded from the mails by act of 
congress, and the senate under the leader- 
ship of Calhoun had reported that congress 
had no such authority. The term ‘‘police 
power’’ became at once familiar over the en- 
tire country. It was found in the columns of 
every newspaper and was in the mouth ofalmost 
every public speaker. The frequency of its use 
may be gathered from an examination of the 
proceedings iri congress about the time of the 
decision of Prigg v. Pennsylvania. As soon 
as the term became popular, its meaning be- 
came extended. As Mr. Hastings® has 
pointed out, the ‘‘residuary sovereignty’’ of 
Madison had never, ‘‘taken,’’ and is hard to 
find outside of the Federalist. The qualify- 
ing adjective did not suit those who advocated 
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the supremacy of the state. The term, 
‘*state sovereignty’’ was distasteful to those 
who feared the separatistic tendency in the 
states. The politicians on both sides seem to 
have seized upon the expression ‘‘police 
power’’ to express the ‘‘bone of contention.’’ 
The courts responded only too quickly to this 
popular misuse of the phrase. From this time 
on it was used by the judges to express al- 
most every conceivable idea of state power. 
It will be sufficient to give one illustration of 
this influence upon the legal use of the phrase. 
Justice Taney, who had limited the term so 
strictly'in Prigg v. Pennsylvania, exclaims 
only four years later in the license cases :7 

‘*But what are the police powers of a state? 
They are nothing more or less than the powers 
of government inherent in every sovereignty 
to the extent of its dominions. And whether 
a state passes a quarantine law, or a law to 
punish offenses, or to establish courts of jus- 
tice, or requiring certain instruments to be re- 
corded, or to regulate commerce within its own 
limits, in every case it exercises the same 
power; that is to say, the power of sover- 
eignty, the power to govern men and things 
within the limits of its dominions.’’ 

It would be impossible to follow any fur- 
ther the history of the phrase. From now 
on it is thrown around in almost every con- 
ceivable fashion. It is possible, however, 
out of the confusion to select a few definitions 
that have had influence, either from the pres- 
tige of the source from which they sprang, or 
from the number of times they have been cited. 
A definition which has been quoted probably 
oftener than any other, is the expression of 
Judge Shaw, inthe case of Commonwealth v. 
Alger :§ 

‘*The power we allude to is rather the police 
power, the power vested in the legislature by 
the constitution, to make, ordain, and estab- 
lish all manner of wholesome and reasenable 
laws, statutes and ordinances, either with 
penalties or without, not repugnant to the 
constitution, as they shall judge to be for the 
good and welfare of the commonwealth, and 
of the subjects of the same. It is much easier 
to perceive and realize the existence and 
source of this power, than to mark its boun- 
daries, or prescribe limits to its exercise.’’ 
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Manifestly this is nothing more or less than 
‘‘residuary sovereignty.’’ Well may Jistice 
Shaw declare it difficult to prescribe limits 
to the exercise of such a power. Further 
than human reason and the constitution, there 
are no limits. Asa description of any defi- 
nite branch of constitutional law, to which 
certain definite principles are attached, the 
words of the learned judge are meaningless. 
Few definitions, however, have had so much 
influence as this one, delivered as it was from 
a bench of high prestige and by one of the 
ablest judges who ever sat upon it. 

Next in weight must be placed the defini- 
tion of Judge Cooley. He states, ‘‘that the 
police power of a state embraces its whole 
system of internal regulations, by which the 
state seeks not only to preserve the public 
order and to prevent offenses against the state, 
but,also,to establish for the intercourse of citi- 
zens with citizens those rules of good manners 
and good neighborhood which are calculated 
to prevent a conflict of rights, and to insure 
to each the uninterrupted enjoyment of his 
own, so far as is reasonably consistent with 
the enjoyments of rights by others.’’® This 
definition is slightly more:limited than that of 
Justice Shaw. For instance, the language 
would exclude, among others, those laws which 
have for their object the actual administration 
ofa state government, its bureaus, its chari- 
ties, etc. Judge Cooley’s definition regards 
the police power from the standpoint of the 
individual. The exercise of ‘‘police power,’’ 
in its true sense, is not aimed at the protec- 
tion of the rights of individual citizens, save 
as this protection is necessary for the safe- 
guarding of the existence of the state. Writers, 
who attempt to give to the ‘‘police power’’ 
such a broad meaning, and still to treat it as 
a special division of constitutional law, are 
necessarily forced into many contradictions. 
This may be demonstrated by a few quota- 
tions from Judge Cooley’s own work. On 
page 710, the author declares that all rights 
and contracts are subject to the police power, 
and corporate charters are given as an in- 
stance. On page 734, the author classes the 
regulation of railroad rates as an exercise of 
the police power. At another place is found 
this statement: ‘‘Police regulations must 
have some reference to the comfort, safety or 
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welfare of society ; they must not be in con- 
flict with any of the provisions of the char- 
ter.’’ 

The last statement was forced from the au- 
thor’s pen by such cases as the Missouri one 
of Sloan v. Pacific R. R.,'° which holds, 
where a railway company has the right by its 
charter to adjust its own rates, that this right 
cannot be subsequently impaired by the legis- 
lature. The result of these statements of 
Judge Cooley is this, that all contracts are 
subject to the police power, and yet they are 
notso subject. By reason of this same con- 
fusion, Mr. James Edsall, before the meeting 
of the American Bar Association, in 1887, 
was led into the error of concluding that a 
state could not make a binding contract as 
to rates. Ss , 

In discussing the ‘‘police power,’’ the Ameri- 
can and English Encyclopedia of Law?! 
starts out as follows: ‘‘It bas been found 
impossible to frame, and it is indeed deemed 
inadvisable,to attempt to frame any definition 
of the police power which shallabsolutely in- 
dicate its limits by including everything to 
which it may extend, and excluding every- ~ 
thing to which it cannot, the courts consider- 
ing it better to decide as each case arises 
whether the police power extends thereto.’’ 
It does not readily appear what is accom- 
plished by waiting until it becomes necessary 
to apply the principle of ‘‘police power,”’ 
and then to apply this principle without know- 
ing what it is that is being applied. 

It may be stated without fear of contradic- 
tion that the present prevalent conception of 
the ‘‘police power’’ has been formed from 
these and a few other such generalities. It 
is regarded as some sort of vague and irre- 
sponsible power in a government. From time 
to time, however, there is manifested a dis- 
satisfaction with this indefinite treatment and 
a realization of the fact that the true limits of 
the police power are to be found in a more 
limited compass. Sometimes we find an in- 
definite statement prefaced by these words: 
‘*Police power in its extended meaning is,’’ 
ete., intimating that there is another and more 
limited sphere. Sometimes the limited defi- 
nition is stated. Usually it takes the follow- 
ing form: ‘‘The police power is that plenary 
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power which enables the stateto prohibit all 
things hurtful to the health, morals, safety 
or welfare of society.’’ The term ‘‘wel- 
fare’’ is almost universally present. This is 
unfortunate for, if the word is used to mean 
health, morals and safety, it is a useless re- 
petition, while, if the word is to have its liter- 
al meaning, it would be difficult to imagine a 
legislative enactment which would not, at least 
theoretically, be in the interest of public wel- 
fare. 

There is one definition that requires no- 
tice, for it is often quoted in one way or 
another. It is found in Potter’s Dwarris, 
chapter xiv: ‘There exists a power by which 
private property may be taken, used or de- 
stroyed for the benefit of others, and this is 
called the police power, sometimes called the 
law of overruling necessity. It is clear that 
before the adoption of the constitution it was 
well settled at common law that in cases of ac- 
tual necessity, as that of preventing the 
spread of fire, the ravages of pestilence, or 
any other great public calamity, the private 
property of the individual may be lawfully 
taken, used, or destroyed for the relief, pro- 
tection or safety of the many.’’ 

While the ‘‘law of overruling necessity’’ and 
the ‘‘police power’’ may have for founda- 
tion the same idea of self-protection, as prin- 
ciples of law they are widely different. The 
‘*police power’’ is wielded by the state alone, 
while ‘‘overruling necessity’’ is also a weapon 
in the hands of private individuals. Oue ex- 
ample, founded on the definition given above, 
will suffice. A fire starts in a city and it is 
seen that by the destruction of A’s house the 
ravages of the fire can be stopped. The fire 
department, the agent of the state, may tear 
down A’s house ; so may private individuals, 
who have not even a personal interest in the 
suppression of the fire. In neither case can 
A recover any damages,'? in the absence of 
a statute. Stated more accurately, ‘‘police 
power’’ is a principle of law, while ‘‘overrul- 
ing necessity’’ is above any law. This same 
error has been incorporated into their works 
by Mr. Tiedeman and Mr. Prentice. 

It is often stated that the police power is 
merely the enforcement of the maxim, ‘‘Sic 


utere tuo ut alienum non laedas.’’ As such 
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a statement has no definite meaning, it will 
not be profitable to discuss it. These various 
definitions have been placed before the reader 
in order to demonstrate the necessity for a 
different treatment of the ‘‘police power.’’ 
Ever since people began to reason about such 
things, legal theorists have been discussing 
the proper limits of legislative power. This 
would seem to be more a question in the sci- 
ence of government than in the domain of 
law. So far as it is possible to define it, this 
sovereign power to pass laws has often been 
defined by speculative minds, and there is no 
difficulty in finding terms and phrases to ex- 
press it. There would seem to be no objec- 
tion, however, to attempting to fit a new word 
to the thought, so long as there is no in- 
terference with words that have legitimate 
spheres elsewhere. The term ‘‘police power’’ 
has such a sphere, one to which definite and 
peculiar legal principles may be assigned. 

It must be self evident that there is a vast 
difference, from the standpoint of the state. 
between a law passed to prevent the spread of 
contagious diseases, and a law to encourage 
home produetion or to prevent a public service 
company from earning more than a certain 
percent to be paid out in dividends. The 
writer does not pretend to be suggesting any 
novelty. The first object of private law is to 
protect life and liberty. To safe-guard these 
rights the individual is allowed ‘‘self-defense.’’ 
These rights of the individual cannot be con- 
tracted away. From the very nature of things 
the same general principles apply in the case 
of the state. Before intellectual or commercial © 
prosperity come the existence and liberty 
of the state. Certain things are conditions 
to general prosperity and welfare. The state 
must be free; it must not be depraved; so- 
ciety must be safe; there must be a govern- 
ment properly located. Legislation which 
is aimed at accomplishing these objects is 
one step higher than all other enactments. 
Different principles should apply to it. A 
special name should designate it. The 
writer knows of only one author who point- 
edly and definitely attempts to so limit the 
‘*police power.’’ In one paragraph in his 
work on the Fourteenth Amendment, Mr. 
Guthrie suggests that the ‘‘policé power’’ 
should be limited to ‘‘health, morals and 
safety.’’ While this is the form the power 
usually takes in actual laws, it extends 
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equally well to the preservation of the free- 
dom of the state, and to the location and 
maintenance of the essential foundation of 
administrative government. The latter is 
shown by the fact that the location of the seat 
of government can be removed in spite of a 
contract between the state and private indi- 
viduals. 

Many of the principles applying to this 
special division of legislative action are 


clearly recognized. Being vital and essent- | 


ial to the very existence of government, these 
powers are necessarily continuing in their 
nature and to be wielded as the special exi- 
gencies of the moment may require. Their 
exercise cannot be limited or abridged hy 
any constitutional convention or legislature. 
The people could not do this themselves, 
much less their servants. Accordingly it is 
held that the provision of the federal consti- 
tution against the impairment of contract 
does not apply to the exercise of these pow- 
ers,!® The writer is well aware that thecourts 
usually state that all contracts are made in 
comtemplation of the subsequent exercise of 
these powers on the part of thestate. This is 
either a falsehood ora fiction. The constitu- 
tion 1 provisions which operate as restrictions 
upon the states, have no effectsupon the exer- 
cise of this special and vital division of state 
legislation, for the simple reason that the 
states could not make a valid agreement to 
abridge its exercise. Accordingly it is held 
that the 14th amendment does not control 
it.14 The same is true of a state constitu- 
tional provision that property shall not be 


taken for public use without compensa-- 


tion.!5 A statute passed by the legis- 
lature of a state in pursuance of these pow- 
ers is not subject to review by the Su- 
preme Court of the United States as to 
its reasonableness.!® This principle has been 
denied by some writers and the ‘‘Granger 
Cases’’ cited in support of the objection. In 
the later so called ‘‘Granger Cases’’ the su- 


13 Beer Company v. Massachusetts, 97 U.S. 25, 115 
Mass. 153. 

14 Barbier v. Connelly, 113 U. 8. 27, 31; Mugler v. 
Kansas, 123 U. S. 623; Powell v. Pennsylvania, 127 U. 
S. 678. 

16 Sedgwick, Const. of State and Const. Law, p. 485 
(Pomeroy’s Ed.). i 

16 State v. Layton, 160 Mo. 474: Sanders v. Common- 
wealth (Ky.), 778. W. Rep. 358. 





preme court held that they had the right to 
review the reasonableness of u state statute 
which fixed a maximum rate for railway 
companies. The error comes, of course, 
from a failure to recognize that the true lim- 
its of the ‘‘police power’’ do not extend to the 
‘*Railway Rate Cases.’’ 

One principle, in reference to these vital 
powers of a state, has been so universally 
misstated, as to have afforded an apparent 
weakness in the argument for a limited use 
of the term ‘‘police power.’’ In hist dissent 
in the case of Leisy v. Hardin,!7 Mr. Justice 
Gray expressed the error in the following 
words : 

‘*This power being essential to the main- 
tenance of local government and to the safety 
and welfare of society, is inalienable.’’ 

It has, undoubtedly, been settled by the 
decisions of the past ten years, that the pow- 
er ofa state to protect its health cannot be 
exercised if it conflicts with an active exer- 
cise by congress of the power vested in the 
latter by virtue of the ‘‘commerce clause.’’ 
Therefore, it is argued, one of the principles 
applying to this limited sphere of state activ- 
ity, hasalready been overthrown. The ans- 
wer is that there is no such principle as the 
‘‘inalienability of the police power.’’ So long 
as a state retains in its own hands the exercise 
of these essential powers, which we are now 
discussing, then it cannot abridge or limit 
thesr exercise in any wise. This is demonstra- 
ted by the cases which hold that the restric- 
tive clauses of the federal constitution do 
not limit the states in the exercise of the 
‘-police power.’’ But there is no power 
which may not be granted from one govern- 
ment to another and superior govern- 
ment. This is demanded by the principles of 
progress and evolution in governments. If 
two states confederate and form a single new 
state, it would be absurd to argue that the 
people inhabiting the territory embraced in 
the limits of each of the original states con- 
tinued to possess the right to legislate on 
any subject. The same is true where the new 
central government is merely one of limited 
powers. There is no principle of constitu- 
tional law that could have prevented the 
states of our Union from alienating all or any 
part of their power to legislate on these vital 
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subjects, to the federal government. The 
only question is, did they so alienate it, and 
to what extent? This is the tendency of re- 
cent decisions. The theory of ‘‘inalienability 
was suggested early in the history of the ‘‘com- 
merce clause.’’ This idea naturally received 
the full weight of Marshall’s condemnation, 
vigorous federalist as he was. The theory 
did not receive support from the supreme 
bench until the days of Mr. Justice McLean. 
It was first enforced in the ‘‘license cases.’’!§ 
However often the theory may be stated at 
the present day, recent decisions have settled, 
that congress, so far as interstate commerce 
is concerned, has absolute power over this vit- 
al legislation of the states. If congress does 
not declare its will, then the state may act in 
matters which are local, and which require 
local treatment. If the dissenting justices in 
Leisy v. Hardin, had recognized that these 
vital powers of a state, like every other pow- 
er, must be alienable, they would not have 
found it so impossible to reconcile the de- 
cision of the majority in that case with such 
cases as Beer Co. v. Massachusetts. 

After these rambling pages, a few words by 
way of a brief summary may be permitted. 
Undoubtedly the almost universal conception 
of the ‘‘police power,’’ at the present day, 
is along the extended lines laid down by such 
definitions as those of Cooley and Shaw. Un- 
less this conception be changed, there is, in- 
deed, no definite principle of law that can be 
applied to the ‘‘police power,’’ and one is led 
to say of it what De Toqueville said of the 
British Constitution: ‘‘Hile n’eaxiste point.’’ 
It seems a pity to lose the term ‘‘police pow- 
er’’ as a legal phrase, almost as much as it 
would be, to lose the term ‘‘self-defense.’’ 
There is a limited sphere of legislative action 
to which definite and distinct principles 
apply and this sphere historically has earned 
the title of ‘‘police power.’’ Itis the power 
to protect the freedom, the safety, the health 
and morals of society ; and to locate and main- 
tain the essential foundation of administra- 
tive government. It is not impossible to ‘‘mark 
its boundaries or prescribe limits to its exer- 
cise.’’ The only difficulty may be to ascer- 
tain in a given case, whether the facts fall 
within these limits. 

The history of the ‘‘police power’’ in its 


18 § How. 504. 





early days and the history of the term’ ‘trust’* 
inrecent years, have many points in common. 
The term ‘‘trust’’ has not yet been accepted 
and adopted by the courts in its extended 
popular meaning. On the other hand the 
courts seem indeed to have ‘‘legally 
adopted’’ the popular conception of ‘-police 
power,’’ that precocious child born in the 
abolition days. The writer desires to record 
avery feeble protest. 
J. M. Biaynry, Jr. 

St. Louis. 








MARRIED WOMEN—RECOVERY OF PAYMENTS 
ON DISAFFIRMANCE OF CONTRACTS. 


EDWARDS y. STACEY. 


Supreme Court of Tennessee, October 20, 1904. 
Where a married woman contracted in writing to 
purchase certain real estate, and, after paying a por- 
tion of the price, disaffirmed the contract, she was 
not entitled to recover the money so paid, though the 
contract was executory, in that no conveyance had 
been executed. 


SHIELDS, J.: Mrs. Edwards, a married woman, 
contracted with the defendant, Stacey, as agent 
for Mrs. Bickford, to purchase a house and lot in 
Memphis, Tenn., for $5,000. ‘The contract was 
reduced to writing and signed by the parties. 
Mrs. Edwards paid the defendant $250 cash, and 
agreed to make notes for the remainder of the 
purchase money upon delivery of a conveyance of 
the property. Afterwards, before tender of the 
conveyance, she repudiated the contract, and 
brought this suit to recover the cash payment 
made. . 

There is some controversy whether the $250 
was a part payment of the purchase money or a 
sum to be forfeited in the event of complainant’s 
failure to complete her contract of purchase, but 
we are of the opinion that it was a payment upon 
the purchase price agreed to be paid for the house 
and lot, and must be so treated. 

Complainant does not controvert that a mar- 
ried woman electing to rely upon her disability 
to avoid the performance of a contract to pur- 
chase land which has been conveyed to her can- 
not recover partial payments which she has made, 
and this seems to be well settled law. Jackson 
v. Rutledge, 3 Lea, 626, 31 Am. Rep. 655. 

Her contention is that, no conveyance of the 
property purchased having been made, the con- 
tract is executory, and she may repudiate it en- 
tirely. and recover the cash payment made by 
her. 

We are unable to see any distinction in the 
rights of a married woman, where a conveyance 
of title is made, and where a valid contract to 
make such conveyance is executed by the vendor. 
Both instruments are made by the vendor, who is 
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competent to contract; one an executed, and the 
other an executory, contract, and equally bind- 
ing upon him. The contract of the vendee in 
both cases is to pay money, and her right to 
repudiate it is the same whether a conveyance be 
made or only contracted to be done. What she 
does in both cases is to make part payment of the 
purchase price agreed upon—to part with her 
money. The delivery of a conveyance does- not 
obligate her any more than a valid contract to 
eonvey. The two contracts differ only in their 
effect upon the vendor and the property. 

The disability of coverture was never intended 
to enable married women to do injustice or 
wrong. It isa weapon of defense, not of offense. 
It is a protection against all attempts to compel 
them to complete their contracts, if they consider 
it to their interest to decline to proceed further 
with them; butit does not give them the right to 
recover money paid under an agreement fairly 
made. The money of a married woman is her 
absolute property, aside from the rights of her 
husband, and she has the right to part with it in 
any manner she may desire, and when she does 
£0, in the absence of fraud, her action is irrev- 
ocable. 

These are the reasons given in the cases where 
conveyances were made in the execution of con- 
tracts of sales of real estate to married women for 
refusing recoveries of part payments of purchase 
money, and we can see no reason why they do not 
apply with equal force to cases of this character. 

This is said to be the rule in the case of John- 
son v. Jones, 51 Miss. 860, in an able opinion by 
Campbell, J., and, although this exact point was 
not directly there involved, it is fully considered 
by that distinguished judge, and clearly shown 
that there is no reason for a distinction in cases 
where a conveyance is made and those where the 
contract is to make one at some future time. 

We are of the opinion that there is no error in 
the decree of the chancellor, and it is aftirmed 
with costs. 

Afltirmed. 

Notrr.—Avoidance of Contracts by Married Women. 

A contract by a married woman is not absolutely 
void but voidable by her at-her option. North v. 
Firth (Pa.), 2 Del. Co. Rep. 467; Godfrey v. Wilson, 
70 Ind. 50. And since the contract of a married 
woman is not binding on her, the court cannot in- 
quire into her motives for rescinding it. Peters v. 
Shaner (Pa.), 1 Del. Co. Rep. 252. And further, since 
a married woman cannot acquire capacity to contract 
by falsely representing that she has such capacity, she 
is not estopped by her declarations, made at the time 
of contract, that she was the possessor of a separate 
estate, for the benefit of which she was contracting. 
Baker v. Lamb, 11 Hun (N. Y.), 519; Kilbourn v. 
Brown, 56 Conn, 149, 14 Atl. Rep. 784; Plumer v. 
Lord, 87 Mass. (5 Allen) 460; Keen v. Coleman, 39 Pa. 
(3 Wright) 299; Tribble v. Poore, 30 8. Car. 97; 
Wilks vy. Fitzpatriek, 20 Tenn. 54. So, also, where a 
married woman sues to reseind a contract made by 
her, on the ground ofcoverture, sheis not bound to 
prove that she was not authorized, but it is a negative 
proposition, the burden of which is on the other 





party. Drangnet v. Prudhomme, 3 La. 74. Where, 
however, a married woman represents to plaintiffs 
that she has taken a logging job, and buys corn of 
them to usein the business, she cannot in an action 
under R. L. § 2321, providing that a married woman 
carrying on business in her own name may be sued as 
if unmarried, claim that her representations were 
false, and the business belonged to her husband. 
Smith v. Weeks, 65 Vt. 566, 27 Atl. Rep. 197. 

Though a married woman cannot bind herself by a 
contract to purchase goods or property, she cannot 
recover money paid by her in part performance of 
such acontract. Pitts v. Elsor, 87 Tex. 347, 28S. W. 
Rep. 518; Johnson v. Jones, 51, Miss. 860; Appeal of 
Gauff, 3 Walk. (Pa.) 152. But in Byber v. Smith 
(Ky. 1889), 11S. W. Rep. 722, it was held that in an 
action to enforce a vendor’s lien against land sold to 
a married woman, where the land has not been con- 
veyed to defendant, she may plead her coverture at 
the time of making the contract, for the purpose of 
resisting its execution and of having it rescinded, and 
of recovering back the purchase money already paid, 
with a lien on the land to secure the latter, and need 
not offer in her plea to return the land to the vendor. 

If an infant who is also a married woman makes an 
instrument voidable because of her infancy, the disa- 
bility of coverture enables her to postpone the act of 
avoidance until a reasonable time after the coverture 
ends. Sims v. Smith, 86 Ind. 577. 








JETSAM AND FLOTSAM. 


DISCHARGE OF SURETIES ON BUILDING CONTRACTS, 


In Shelton v. American Surety Co. of New York, in 
the United States Circuit Court of Appeals, Third 
Circuit, June, 1904, 131 Fed. Rep. 210, it was held 
that where a building contract provides that no pay- 
ments shall become due until in each case the con- 
tractors shall have delivered to the owner a satisfac- 
tory release of liens against the premises, and the 
owner makes payments without requiring vouchers 
or releases, such payments constitute a substantial 
departure from the contract, to the prejudice of the 
contractor’s surety, and discharge it from liability for 
a loss resulting therefrom. 

It expressly appeared that “it is fora loss which 
resulted from the owner making payments without 
requiring the protection of a release of liens that the 
plaintiff sought to hold the contractors’ surety 
liable.” It, therefore, would seem that this case was 
rightly decided according to substantial principle and 
the weig ht of authority. Nevertheless, one of the 
members of the court did not join in the decision and 
the discussion in the dissenting opinion is significant 
of the judicial attitude towards attempts of surety 
companies to evade their contracts and escape just 
liability upon flimsy and technical grounds. Thelaw 
on the subject seems to be that while express changes 
in the contract itself, without the surety’s consent, 
will release it, a mere variation in the manner of per- 
formance will not discharge the surety unless it can 
show that it bas been actually prejudiced thereby, 
and then only to the extent of the resulting injury. 
In Smith vy. Molleson, 148 N. Y. 246, the court used 
the following language: ‘“‘When the terms of the 
contract guaranteed have been changed or the con- 
tract, as finally made, is not theone upon which the 
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. 
surety agreed to become bound, he will be released. 
Page v. Krekey, 137 N. Y. 307. 

But in this case there is no claim that the terms of 
the building contract, to which the defendant’s bond 
related, have in any respect been changed by the par- 
ties to it. The most that is claimed is that, in its per- 
formance, the parties have so far departed from its 
terms as to change the defendant’s condition to her 
prejudice, and to deprive her of rights and benefits 
under the contract, which otherwise she would be en- 
titled to by subrogation. Where the party secured 
does some act which changes the position of the sure- 
ty to his injury or prejudice, the latter is no longer 
bound. * * * We are not dealing now with any 
actual change in the terms of the contract. but witb 
acts or omissions of the plaintiff in the performance, 
which, in order to operate to release the surety, must 
be of such a character that it can be said that her 
position was changed to her prejudice.” 

In Kohler v. Matlage, 72 N. Y. 259, the court said: 

“The counsel for the defendants presented various 
questions by requests to find, and otherwise, based 
upon the conduct of the plaintiff in respect to the 
chattel mortgage before referred to, and the counsel 
in some of his points seems to suppose that if the 
plaintiff by any act or consent had impaired this se- 
curity, or changed its terms, the sureties would be en- 
tirely discharged from their obligation. This is a 
misapprehension. Any change in the terms of the 
contract of the principal, for which the sureties are 
bound, without their consent, would discharge them. 
The contract is contained in the bond signed by the 
sureties, and there is no pretense that any of the 
terms of that instrument were changed, orin any 
manner affected. The chattel mortgage was held by 
plaintiff as collateral security, and if the defendants 
had paid the debts they would have been entitled to 
subrogation after the individual interest of the plaint- 
iff had been satisfied. Ifthe plaintiff, by any act of 
bad faith, had impaired this security to the injury of 
the defendants, they might avail themselves of it to 
the extent of the injury proved (Story’s Eq. sec. 501; 
Schroeppell v. Shaw, 3 Comst. 457), but it would not 
release them beyond that.” 

See also Henricus v. Englert, 48 N. Y. St. Rep. 596. 

The law is well settled in this state that the defense 
that a surety has been discharged by changes in the 
contract or variation in the method of performance, 
constitutes new matter and must be pleaded in order 
to be available for the surety’s protection. Nat. 
Radiator Co. v. Hill, 78 App. Div. 109; Sachs v. Am. 
Surety Co., 72 App. Div. 60, 66; Henricus v. Englert, 
137 N. Y. 488, 495.—New York Law Journal. 





HUMOR OF THE LAW. 





“Do you know, a justice court marriage doesn’t 
seem like a marriage at all,’ confided a sweet bride, 
who had tried the experiment, to her friend. 

‘““No, why not?” asked the friend. 

**Well, you see, it’s a good deal like alaw suit. You 
have the feeling all the time that you can appeal to a 
higher court whenever you become dissatisfied with 
the verdict.” 

¥ 

The late Tim Campbell of ‘‘What’s the Constitu- 
tion between friends” fame, was once a civil justice 
in New York, and had a bill passed by the legislature 
giving the justices salaries of $10,000 a year. 





“Why, Tim,” said the governor when the bill came 
to him for censideration, ‘“‘that is more than the 
judges of the supreme courtin Washington receive.’’ 

“Oh, well,” said Tim, ‘if you want first-class tal- 
ent you must pay first-class prices.” 





Giles Jackson, the celebrated negro lawyer of Rich- 
mond, in defending one of his clients in the police 
court, began to read from the code. The police jus- 
tice seemed to suspect that Mr. Jackson was reading 
something which was not there, and interrupted the 
lawyer, saying, ‘Mr. Jackson, 1 never heard of any 
such law as that.” ‘‘Well,” said the lawyer, ‘“‘is you 
’gwine to hold my client responsible for the igno- 
rance of this court?’’ 


An important criminal case was being tried in a 
western territory and great care had been exercised 
to get an impartial jury with no preconceived opin- 
ions. Every prospective juror had been carefully 
asked if he had formed any opinion or had any bias 
in the matter and all onthe panel had responded in 
the negative. 

The case had proceeded to trial and the state had 
made a strong case, when one of the jurors arose 
and asked to be excused from the further hearing of 
the case. The court asked his reason and the con- 
scientious juror responded: 

“Well, judge, you see I swore, under oath, a while 
ago, I didn’t have any prejudice in this case, and that 
was sothen,.but from what I’ve heard since then I 
believe I’ve got such a prejudice I can’t render a fair 
and impartial verdict.” 

The juror was retained. 


The statutes of the state of Washington give as 
grounds for vacating judgments, among others, fraud 
and misfortune. Ina recent suit the defendant peti- 
tioned to have a judgment vacated on the ground that 
the attorney for the plaintiff had accepted a part pay- 
ment in full satisfaction of plaintiff’s demand. and 
had told defendant he need not appear at the trial. 
All of which defendant said he believed. Subse- 
quently, the defendant claims, a default judgment 
was entered against him for the full amount claimed 
by plaintiff. The petition then alleges, as another 
ground for vacation, ‘‘That defendants were pre- 
vented by reason of misfortune in defending said ac- 
tion, in this, that bad defendants had knowledge of 
the law and the wav it is sometimes practiced, they 
would not have believed and put trust in said at- 
torney.” 





The following !anecdote is told of Chief Justice 
Waite; 

During the iate seventies, an old man of rustic sim- 
plicity stepped into the supreme court roomat Wash- 
ington, and seated himself on one of the benches set 
apart for visitors. He listened attentively for a short 
time to the arguments of counsel in a case then be- 
fore the court. Presently, edging over to the attend- 
ant at the door, he whispered: 

**What 1s the chief justice’s name?” 

‘*Waite,” answered the doorkeeper. 

The old gentleman nodded his head, and with a 
puzzled expression said, “All right,’? and resumed 
his seat. After a short while he returned to the at- 


tendant and again whispered: 
*““Now do you mind tellin’ me who the chief justice 
48?” 
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“Waite, I told you,” rejoined the doorkeeper, thi 
time with a surly snarl. 

This proved too much for the visitor. In a hoarse 
whisper, audible throughout the entire court room, 
he said: 4 

‘See here, now, young: man, you’ve tol’ me to 
wait twice, but I’ve ben a watchin’ you, and you 
h’aint ben a doin’ a blamed thing. I’ll see whether 
I’ve got to wait your conwenience.” 

With that outburst the old man trudged angrily 
out, leaving the doorkeeper in a fit of laughter that 
threatened the loss of his position. 
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1. ADJOINING LANDOWNERS — Lateral Support. — An 
owner of land is entitled to restrain an adjoining land- 
owner from making exeavationsin his land tending to 
deprive complainant’s land of lateral support in its 
natural state.—Gillies v. Eekerson, 89 N. Y. Supp. 609. 


2. ADJOINING LANDOWNERS — Nuisance. — Plaintiff, 
having set out a line hedge, held not entitled to compel 
defendant, an adjoining property owner, to dig out and 
destroy the same on its becoming a nuisance.—Harndon 
vy. Stultz, Iowa, 100 N. W. Rep. 829. 


3. ABATEMENT AND REVIVAL—Successive Attachments 
—Where the state statute provides for successive attach- 
ments of the same property, a prior attachment in a 
state court affords no ground for the discharge of an at 
tachment in a federal court.—D. EK. Loewe & Co. v. Law 
lor, U.S.C. C., D. Conn., 130 Fed. Rep. 633. 


4. ACCORD AND SATISFACTIO N—Performance.— Accord 
held sufficiently executed when all isdone which party 
agrees to accept in satisfaction of his claim.—Langhead 
v. H. C. Frick Coke Co., Pa., 58 Atl. Rep. 685. ‘ 


5. ACCOUNT, ACTION ON—Admissibility of Books of Ac- 
count.—Books of aecount showing absence of credits 





held admissible in rebuttal of evidence of payment.—H. 
L. Handy & Co. v. Smith, Conn., 58 Atl. Rep. 694. 


6. ACTION—Creditors’ Rights as to Equitable Assets.— 
A suit by general creditors to obtain a judgment against 
their debtor, and to have certain equitable assets be- 
longing to him applied to the satisfaction of the judg- 
ment obtained, stands on the same footing as a judg- 
ment creditors’ bill in equity.—Bronson v. Thompson, 
Conn., 58 Atl. Rep. 692. 


17. AcTION—Defective Streets.—A cause of action is 
some particular right of the plaintiff against the de- 
fendant, together with some definite violation of such 
right.—City of Columbus v. Anglin, Ga., 48 8. E. Rep. 318 


8. ANIMALS—Right to Impound.—Defendant held en- 
titled to impound an animal belonging to plaintiff, 
which escaped through a line fence by reason of plaint- 
iff’s failure to keep the same in repair.—Walker v. Rob- 
ertson, Mo., 31 8. W. Rep. 1183. 


9. APPEAL AND ERROK—Constitutionality of Act not 
Passed on Below.—The supreme court will not pass on 
the constitutionality of an act unless the question was 
presented in the court below and passed upon by the 
trial judge.—State v. Henderson, Ga., 48 8S. E. Rep. 334. 


10. APPEAL AND ERROR—Harmless Error.—A new 
trial will not be ordered because the trial judge, in in- 
structing the jury in an action by an administrator, 
used the word “plaintiff” where he evidently meant 
“plaintiffs intestate.”—Blackshear v. Dekle, Ga, 488. 
E. Rep. &1l. 


11. APPEAL AND ERROR—Law ofthe Gase.—In an ac- 
tion for injuries to a servant, an instruction given by 
the court on assumed risk, not excepted to, held to con- 
stitute the law of the case on appeal on such issue.— 
Austin v. Fisher Tanning Co., §9 N. Y. Supp. 137. 


12. APPEAL AND ERROR—Record on Appeal.—Rulings 
ondemurrer cannot be reviewed, where the record 
does vot contain the pleading embracing the demurrer, 
nor any judgment or order disposing of the same.— 
United States Fidelity & Guaranty Co. v. Fossati, Tex., 
81S. W. Rep. 1038. 


18. APPEAL AND ERROR — Right to Complain of Re- 
quested Charge.—A party cannot complain of the 
court’s compliance with his own request for a charge.— 
Stern v. Leopold Simons &Co., Conn., 58 Atl. Rep. 696. 


14. APPEAL AND ERROR—Special Plea.—Sustaining a 
demurrer toa spegial plea held harmless; the matter 
pleaded in reduction of damages being provable under 
the general issue.—Karter v. Fields, Ala., 37 So. Rep. 
204. 


15. APPEARANCE — Waiver of Service. — Where a de- 
fendant who has not been properly served with sum- 
mons moves to vacate a default judgment on jurisdic- 
tional grounds, and asks to filean answer, jurisdiction 
over her person is complete from the date of such ap- 
pearance.—Simensen v. Simensen, N. Dak., 100 N. W. 
Rep. 708. 


16. ARREST—Arrest Without Warrant. — Defendant 
held properly arrested by a night watchman at the di- 
rection of the city marshal withaut a warrant, while 
cursing and swearing loudly within the hearing of wo- 
men after he had several times been warned to desist.— 
People v. Nihell, Cal., 77 Pac. Rep. 916. 


17. ASSAULT AND BATTERY—Assault on Officer.—In a 
prosecution for an assault on an officer who had arrested 
defendant for breach of the peace it was immaterial tha 
defendant was never prosecuted forthe lesser offense. 
—People v. Nihell, Cal., 77 Pac. Rep. 916. 


18. ATTORNEY AND CLIENT—Claims on Trust Fund for 
Fees.—Under the facts, held that there could be no 
first claim ona trust fund for services of an attorney 
for the benefit of individuai beneficiaries.— Sloan y. 
Smith, Conn., 58 Atl. Rep. 712. 
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19. BANKRUPTCY—Adverse Claim to Property.—A claim 
agaipst a{bankrupt for work done under a contract 
after the filing of the petition cannot be proved asa 
debt against the estate, allhough the contract was en- 
tered into prior to the filing of the petition, but was at 
that time wholly executory.—Jn ve Adams, U.S. D. C., 
D. R. I., 130 Fed. Rep. 788. 


20. BANKRUPTCY—Claims not Visclosed.—A bankrupt, 
for whom no trustee bad been appointed and who had 
been discharged, held not entitled to maintain suit for 
his own benefit on a claim not disclosed in his sched- 
ules.—Rand v. lowa Cent. Ry. Co.,89 N. Y. Supp. 212. 


21. BANKRUPTCY—Concealment of Property.—To es- 
tablish fraudulent concealment of property by a bank- 
rupt, which will defeat the right to a discharge, it must 
appear that such property in fact belongs to the bank- 
rupt’s estate, and itis not sufficient that it may have 
been originally transferred in fraud of creditors, where 
such transfer was more than two years prior to the 
bankruptcy.—Jn re Dauchy, U. 8.C.C. of App., Second 
Circuit, 130 Fed. Rep. 582. 


22. BANKRUPTCY—Exemptions.—The claim of cxemp- 
tion made by an involuntary bankrupt in his schedules, 
as provided by Bankr. Act, ch. 541, § 7a, cl. 8, must be re- 
garded as effective and in time; and, where his prop- 
erty has previously been sold by a receiver, he may 
claim his exemption out of the proceeds, regardiess of 
the time and manner of selection required by the state 
law.—In re Stein, U.8.D.C., E. D. Pa., 130 Fed. Rep. 
629. 

23. BANKRUPTCY—Fees of Referee.—Under Bankr. Act 
ch. 541, the only allowance which can be made toa 
referee, in addition to the fees and commissionexpress- 
ly prescribed therein, is for expenses necessarily in- 
curred a detailed account of which must be kept and 
returned to the court, verified by the oath of the 
referee, and accompanied by vouchers when they can 
be procured.—Jn re Daniels, U.S D. C., N. D..Iowa, 130 
Fed. Rep. 597. 

24. BANKRUPTCY—Hearing on Application for Dis- 
charge.—On the hearing on a petition for discharge and 
the specifications of objection thereto, the testimony of 
the bankrupt, given at the first meeting of creditors, is 
admissible; but the testimony of other witnesses taken 
at such time 1s not.—Jn re Goodhile, U. 8. D.C.,N. D. 
Iowa, 130 Fed. Rep. 782. 

25. BANKRUPTCY — Leasehold. — A trustee in bank- 
ruptcy has the option either to abandon or accept a 
leasehold held by the bankrupt.—Summerville v. Kelli- 
her, Cal., 77 Pac. Rep. 589. 

26. BANKRUPTCY—Opposition to Discharge.—A specifi- 
cation of objection to the discharge of a bankrupt on the 
ground that he fraudulently failed to keep books of ac- 
count is sufficient if made in the language of the act; 
but specifications on the ground of his transfer or con- 
cealment of property, or the making of a false oath, 
must set out the facts relied on.—Jn re Ginsburg, U. 8. 
D.C., E. D. Pa , 130 Fed. Rep. 627. 


27. BANKRUPTCY—Preferences.—The deposit of money 
in bank by an insolvent within four months prior to his 
bankruptcy, on open account subject to check, does not 
constitute a preferential transfer of property, under 
Bankr. Act, ch. 541, § 60a, although the bank is a creditor 
and it has the right, on the bankruptcy occurring, to 
set off its own claim against the balance in the account. 
—Inre Scherzer,U. 8. D. C., N. D. lowa,130 Fed. Rep. 631. 


28. BANKRUPTCY — Present Consideration. -— Under 
Bankr. Act, ch. 541, § 67d, mortgage lien acquired with- 
in four months of bankruptcy of mortgagor held not 
affected by the bankruptcy.—Phillips v. Kahn,89N. Y. 
Supp. 250. 


29. BANKRUPTC£—Reclaiming Misappropriated Trust 
Funds.—Misappropriated trust funds in the hands of a 
trustee in bankruptcy should be followed and re- 
claimed, by appearing before the referee and making 
claim to them before they have been distributed to 





other parties.—Jn re Wilkesbarre Furniture Mfg. Co., U. 
8. D.C ,M. D. Pa., 130 Fed. Rep. 796. 

30. BANKRUPTCY — What Law Governs Deposits in 
Bank.—The character of a bank deposit in New York 
held determinable according to the laws of that state.— 
Schinotti v. Whitney, U. S.C. C., E. D. La., 130 Fed. Rep. 
780. 

31. BANKS AND BANKING—Application of Deposit to 
Indebtedness.—A bank, which has a claim against a de- 
positor, has the right,on kjs insolvency, to apply the 
amount of the deposit to the indebtedness, whether due 
or not.—Owen vy. American Nat. Bank, Tex., 81 S. W. 
Rep. 958. 

32. BENEFIT SOCIETIES—Suicide.—A mutual benefit 
association held not entitled, as against existing mem- 
bers, to pass an amendment to its by-laws striking out 
all time limit in a provision relative to payment in case 
of suicide.—Fargo v. Supreme Tent of Knights of Mac- 
cabees of the World, 89 N. Y. Supp. 65. 

33. BILLS AND NOTES—Pleading.—In an action be- 
tween indorsers on a note, an answer alleging a diver- 
sion, but failing to state when plaintiff became aware of 
the diversion, held bad.—Corn vy. Levy, 89 N. Y. Supp. 
658. 

34. BRIBERY—Whether Affected by Validity of Meas- 
ure Sought to be Passed.—It is not necessary, in order 
to constitute bribery, that the vote of the public official 
bribed should be on a measure that is valid and can be 
enforced.—State v. Lehman, Mo., 81 8S. W. Rep. 1118. 

35. BROKERS—Action for Commissions.—In an action 
by a real estate agent for commissions, questions as to 
whether witness had not said at various times that 
plaintiff had the land iu his hands as broker were prop- 
erly excluded because specifying no time or place.— 
Bradley v. Gorham, Conn., 58 Atl. Rep. 698. 

36. BUILDING AND LOAN ASSOCIATIONS—Payment of 
Loan.—One borrowing ofa building and loan associa- 
tion held not estopped to claim his debt was paid by 
application of premiums, assessment on stock, etc.— 
Johnson v. Washington Nat. Bldg., Loan & Investment 
Assn., Oreg., 77 Pac. Rep. 872. 

37. CARRIERS — Alighting From Train. — Whether a 
person is guilty of negligence in alighting from a slowly 
moving train just as itis leaving the depot is a question 
for the jury.—Newcomb vy. New York Cent. & H. R. R. 
Co , Mo., 81S. W. Rep. 1069. 

38. CARRIERS—Injury to Attendant of Live Stock. — 
Where a passenger is being transported by an express 
company on a special train, made up expressly for it, 
and is injured through the negligence of the railroad, 
he may sue either the express company or the railroad, 
or both.—American Exp. Co. v. Ogles, Tex., 81 S. W. 
Rep. 1023. 

39. CARRIERS—Injury to Cattle.—Lack of actual notice 
to carrier that cattle were placed in its pens awaiting 
transportation held not to relieve it from liability for 
injury thereto while in the pens.—Ft. Worth & D. C. Ry. 
Co. v. Waggoner Nat. Bank. Tex., 81S. W. Rep. 1050. 


40. CARRIERS—Contract for Grain Shipment —Transit 
of grain held one under a single contract of shipment 
notwithstanding a right reserved in the bill of lading to 
change the destination at an intermediate point, and a 
consequent change of destination. — Soper v. Tyler, 
Conn., 58 Atl. Rep. 699. 

41. OARRIERS—Injury to Cattle In Transit. — In an ac- 
tion for injuries to cattle during transportation, the car- 
rier held estopped to claim that its liability was limited 
to injuries occurring on its own line under the contract 
of shipment. — Chicago, R. I. & T. Ry. Co=v. Carroll, 
Tex., 81 8. W. Rep. 1020. 


42. CARRIERS—Injury to Person in Passenger Eleva- 
tor.— Where a passenger was injured in an elevator, evi- 
dence held sufficient to show negligence in the main- 
tenence of the elevator, and to justify the finding of a 
casual connection between the negligence and the injury. 
—Goldsmith v. Holland Bldg. Co., Mo., 81 8S. W. Rep. 
1112. 
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43. CARRIERS—Instruetion in Personal Injury Case.— 
In an action by a passenger for injuries sustained in a 
railway collision, an instruction held not erroneous 
because based on tbe theory that plaintiff was injured in 
a collision.—Magrane v. St. Louis & 8S. Ry., Mo., 818. W. 
Rep. 1158. 

44. CHARITIES— Liability of Hospital for Negligence of 
Surgeon.—A public charitable hospital held not liable 
for negligence of a surgeon in operating ona patient 
who had paid only for board and attendance, without 
proof of want of reasonble care in the selection of the 
surgeon.—Wilson v. Brooklyn Homeopathic Hospital, 
89 N. Y. Supp. 619. 

45. CHATTEL MORTGAGES—Loss of Lien. — Where a 
mortgage of crops gave the mortgegee the power to 
take possession and store the crops, hisact in so doing 
where he did not claim to hold otherwise than as mortg- 
agee, was not tortious, and did not extinguish his lien.— 
Summerville v. Kelliher, Cal., 77 Pac. Rep. 889. 


46. CARRIERS—Negligence A Jury Question.—In an ac- 
tion against a street railroad for injuries to a passen- 
ger,negligence of defendant and contributory negli- 
gence of passenger held to be questions for the jury.— 
Allen vy. St. Louis Transit Co., Mo., 81S. W. Rep. 1142. 


47. COMMERCE—Tagging Carcasses of Veal. -Laws 1902, 
p.58,ch. 30, §§ 70e, 70a, requiring carcasses of calves 
shipped ia the state to be tagged, held not violative of 
the interstate commerce provisions of the federal con- 
stitution.—People v. Bishopp, 89 N. Y. Supp. 709. 

48. CONSTITUTIONAL LAW—Act Requiring Railroads to 
Redeem Tickets. — Batts’ Ann. St. art. 4560a, 4560b, re- 
quiring railroads to redeem tickets, and providing a 
penalty for their refusal todo so, held not unconstitu- 
tional, as depriving such railroads of the equal protec- 
tion of the laws —Texas & P. Ry. Co. v. Mahaffy, Tex., 
81S. W. Rep. 1047. 

49. CONSTITUTIONAL LAW — Constitutional Amend- 
ment, When Effective —The date of the taking effect of 
a constitutional amendment cannot be established by 
admission or agreement of counsel.— City Counsel of 
City and County of Denver v. Board of Com’rs of Adams 
County, Colo., 77 Pac. Rep. 858. 

50. CONSTITUTIONAL LAW — Depositions. — Code Civ. 
Proce. § 1991, authorizing the court to strike out the ans- 
wer of a party for refusal to attend when required and 
give his deposition, is unconstitutional. — Summerville 
v. Kelliher, Cal., 77 Pac. Rep. 889. 

51. CONSTITUTIONAL LAW — Entry of Land for Taxa- 
tion.—Const. W. Va. art. 13, § 6, attempting to forfeit 
tract containing 1,000 acres or more for failure to com- 
ply with the law in regard to taxation,is an unreason- 
able discrimination and repugnant to the fourteenth 
amendment of the Constitution of the United States.— 
King v. Hatfield, U. 8. D. C.,D. W. Va , 130 Fed. Rep. 
564. 

52. CONSTITUTIONAL LAW-- Limiting Charges of Em- 
ployment Agencies.—St. 1903, p. 14, ch. 11,§ 4, arbitrarily 
limiting the compensation of an employment agent, 
held not within the police power. — Ex parte Dickey, 
Cal., 77 Pac. Rep. 924. che 


53. CONSTITUTIONAL LAW— Regulation of Business.— 
Laws 1897, p. 498, ch. 415, §§ 180, 184, regulating the busi- 
ness of horse-shoeing, held unconstitutional, as a de- 


privation of liberty and property without due process . 


of law.—People v. Beattie, 89 N. Y. Supp. 193. 


54. CONSTITUTIONAL LAW — Special Taxation. — A 
special assessment tax, according to frontage and not 
benefits, is not a denial of equal protection or due pro- 
cess of law.—Ross v. Kendall, Mo.,§81 8. W. Rep. 1107. 


55. CONSTITUTIONAL LAW — Taxation.— Laws 1903, p. 
213, ch. 161, providing for the enforcement of taxes on 
realty sold to the state or county, and unredeemed, held 
nota violation of the [constitution, as a delegation of 
legislative power to the county boards, as the discre- 
tion permitted is administrative only.— Picton v. Cass 
County, N. Dak., 100N. W. Rep. 711. 





56. CONTRACTS — Construction of Agreement as to 
Fisheries.—A covenant by sellers of fisheries and their 
good will not to fish or manufacture the product of cer- 
tain fish along the Atlantic seaboard for aterm of 20 
years construed, and held to preclude them from estab- 
lishing a fishing plant on Uhesapeake Bay.—Fisheries 
Co. v. Lennen,jU.|S C. C. of App., Second Circuit, 130 Fed. 
Rep. 533. 

57. CONTRACTS — Effect of Disaffirmance.—Disaflirm- 
ance of a contract merely voidable held notto affect 
right to money previously earned pursuant to its terms. 
—People v. Republic Savings & Loan Assn., 89 N. Y. 
Supp. 582. , 

58. CONTRACTS—Liquidated Damages.—Use of a room 
in a courthouse by a clerk and court before acceptance 
by the county held not a waiver of claim for liquidated 
damages under the contract for its erection.—Lawrence 
County v. Stewart Bros., Ark., 818. W. Rep. 1059, 

59. CONTRACTS—Public Policy.—A contract whereby a 
banking institution agreed to sell plaintiff’s stock with- 
in a year for a certain sum and pay such sum to plaintiff 
is not void as against public policy.—Gause v. Common- 
wealth Trust Co., 89 N. Y. Supp. 723. x, 

60. COPYRIGHTS—Use of Citations from Law Book.—A 
copyright of a law encyclopedia is not infringed by a 
subsequent work of like character, because the author 
of the second work, in its preparation, used lists of cases 
bearing on different subjects copied from the copy- 
righted work, and after examining the authorities cited 
used such citations as he considered applicable in sup- 
port of his original text.—Edward Thomgson Co. y. 
American Law Book Co., U. 8. C. C., 8S. D. N. Y., 130 
Fed. Rep. 639. . 

61. CORPORATIONS — Amendment of Charter.—The al- 
teration or amendment of the charter of a corporation 
by the legislature, within power reserved by the grant, 
does not require submission tothe stockholders for their 
acceptance.—McKee v. Chautauqua Assembly, U.S. C. 
C. of App., Second Circuit, 130 Fed. Rep. 536. 


62, CORPORATIONS—Right to Prohibit Dogs on Street 
Cars.—A rule of an electric railway company forbidding 
carriage of dogs on cars is a reasonable one, within the 
power of the company to make and enforce.—O’Gorman 
v. New York & Q. C. Ry. Co., 89 N. Y. Supp. 589. 

63. CORPORATIONS — Stocks, Title Acquired. — Where 
one has acquired corporate stock by a transaction 


which could be rescinded by the other party for fraud 


his title is good so far as concerns a purchaser from him 
of such stock.—Gause v. Commonwealth Trust Co., 89 N. 
Y. Supp. 723. 

64. COURTS—Delegation of Judicial Power.—A depart- 
ment decision in which a rehearing was granted is not 
authority where, before any hearing or further decision 
was rendered in bank, the proceeding was dismissed on 
motion.—£z parte Whitley, Cal., 77 Pac. Rep. 879. 


65. COURTS—Verdict.—Where all the jury concurred in 
a verdict, the constitutionality of the law authorizing 
nine jurors to render a verdict was not involved.- Port- 
wright v. St. Louis Transit Co., Mo., 818. W. Rep. 1091. 

66. CRIMINAL EVIDENCE—€redibility of Witness.—The 
credibility of a witness is for the jury, and it is not er- 
ror to instruct that 2 witness may be believed though 


impeached fer general bad character.—Ector v. State, - 


Ga., 488. E. Rep. 315. 

67. CRIMINAL EVIDENCE—Remoteness —Remoteness, 
as applied to evidence, depends upon a)! the considera- 
tions, including time, character of the evidence, and all 
the surrounding circumstances.—State v. Kelly, Conn., 
58 Atl. Rep. 705. 

68. CRIMINAL LAW — Cautionary instructions.—Where 
defendant claimed that he was unconscious of his act as 
a defense for assault with a deadly weapon, cautionary 
instructions asto insanity held not reversible error.— 
People v. Nihell, Ual., 77 Pac. Rep. 916. 

69. CRIMINAL LAaw—Plea of Guilty.—A plea of guilty in 
a prosecution before a justice can properly be put in 
only when the offense charged is one within his final 


ee 





498 


CENTRAL LAW JOURNAL. 





No. 25 





jurisdiction —McVeigh v. Ripley, Conn., 58 Atl. Rep. 701. 

70. CRIMINAL LAW — Sequestration of Witnesses.— 
Where the rule for sequestration of witnesses on a crim- 
inal trial has been invoked, the fact that a witness has 
heard the testimony of other witnesses does not render 
his testimony incompetent.—Davis v. State, Ga., 48 S. E. 
Rep. 305. 

71. CRIMINAL TRIAL—Declaration3of Co-conspirators. 
_—The acts and declarations of a co-e¢onspirator cannot 
be considered for the purpose of proving the conspiracy 
itself.—Smith y. State, Tex., 81 S. W. Rep. 36. 

72. CRIMINAL TRIAL—Declaration a Part.of the Res 
Geste.—A statement by defendant, within aYew min- 
utes after his commission of a homicide, thafhe was 
not sorry he shot“the damn son of a bitch,” heb™ ad- 
missible as res gesta7.—Johnson y. State, Tex., 51S. W. 
Rep. 945. 

73. DAMAGES—Salary Received During Disability.—In 
determining damages caused to an injured person, de 
fendant is not entitled to credit any salary received by 
plaintiff while incapacitated from work.—International 
&.G. N. R. Co. v. Haddox, Tex., 818. W. Rep. 1030. 


74. DEATH— Mortality Tables.—In an action for death 
by wrongful act, testimony from a mortality table is ad- 
missible to show deceased’s expectancy in life.—Inter- 
national & G. N. R. Co. v. McVey, Tex., 81 8. W. Rep. 991. 

75. DIVORCE — Collusion. — The term ‘‘collusion,” as 
used in matrimonial actions, is an agreement between a 
husband and wife to procure a judgment dissolving the 
marriage contract, which judgment, if the facts were 
known, the court would not grant.—Doeme y. Doeme, 89 
N.Y. Supp. 215 

76. DOWER — Partition. — A dowress has no interest in 
growing timber severable from her life estate, and hence 
a reservation of saw timber in a deed of herdower inter- 
est reserves nothing to her as against the reversioner.— 
Garnett Smelting & Development Co. v. Watts, Ala., 37 
So. Rep. 201. 

77. EMINENT DOMAIN—Retaining Compensation in Con- 
demnation Proceedings.—The court held to have power 
to retain a part of the compensation in condemnation 
proceedings to satisfy a special tax bill issued againstthe 
property before condemnation. — Ross v. Kendall, Mo., 
81 S. W. Rep. 1107. 

78. EMINENT DOMAIN — Telephone Company. — A peti- 
tion by a telephone company tocondemn land in a street 
for its poles and wires should not be dismissed because 
it sought to acquire the fee in the land.—New Union Tel- 
ephone Co. v. Marsh,89N Y. Supp. 79. 


79. ESTOPPEL —Mortgaged Crop.—A purchaser of a crop 
held not estopped to show the seller had not such inter- 
est in the land three years before the crop was grown as 
to support a mortgage thereof. — Karter vy. Fields, Ala., 
37 So. Rep. 204. 

80. EVIDENCE—Lost Instruments.—Loss of or inability 
to find a written instrument must ‘be shown before sec- 
ondary evidence as to its contents will be received.—Liles 
vy. Liles, Mo., 81S. W. Rep. 1101. 

81. EXCHANGES — Right of Property in Quotations.— 
That a board of trade conducting an exchange permits 
gambling therein does not affect its right to invoke the 
protection of a courtof equity forits property right in the 
market quotations bascd on the transactions of its ex- 
change.—Board of Trade of City of Chicago v. L. A. Kin- 
sey Co.,U.S8. C. C. of App., Seventh Circuit, 130 Fed. 
Rep. 507. 

§2. EXECUTION — Judgment a Lien on Leasehold. — A 
judgment is not a lien on a leasehold, and where execu- 
tion is not levied thereon, the execution purchaser's 
right takes its inception from the time of sale, or from 
the giving of notice thereof.—Summerville v. Kelliher, 77 
Pac. Rep. 889. 


83. EXECUTORS AND ADMINISTRATORS — Duty to Dis- 
charge Mortgage.—Where executors are directed to pay 
mortgages, and are provided with funds so to do, their 
act in so doing cannot operate otherwise than as a dis- 





charge of the mortgages.—Hetzell v. Easterly, 89 N. Y 
Supp. 154. 

84. FALSE IMPRISONMENT—Judicial Ofticers.—A judicial 
officer is protected from an action of false imprisonment 
when the imprisonment was ordered, however errone- 
ously, by a judgment in a proceeding in which the court 
had jurisdiction.—McVeigh v. Ripley, Conn.,58 Atl. Rep. 
701. 

85. FEDERAL COURTS—Denial of Jurisdictional Alle- 
gations.— A federal court is without jurisdiction of an 
action at law, where the answer contains a general @e- 
nial, which unger the state practice puts in issue the 
jurisdictional allegations of the complaint, and there is 
no proof to sustain such allegations.—Yocum v. Parker, 
U.S. C. C. of App., Eightti Circuit, 120 Fed. Rep. 770. 

86. FIRE INSURANCR—Stipulations.—A stipulation in a 
fire policy that the insurance company should not be 
liable fortoss caused directly or indirectly by order of 
aby civil authority held not a warranty, as defined by 
Civ. Code Cal. §§ “2607, 2608.—Connor v. Manchester 
Assur. Co. of Manchester, England, U. 8. C.C. of App., 
Ninth Circuit, 180 Fed. Rep. 743. 

87. FORCIBLE ENTRY AND DETAINER—Lease as Evi- 
dence of Extent of Possession.—In an action of forcible 
entry by a lessee, his lease is admissible, for the pur- 
pose of showing the extent of his possession, without 
regard to the question of its validity.—Clark v. Langen- 
bach, U. 8. C.C. of App., Sixth Circuit, 130 Fed. Rep. 
755. 

88. FRAUDS, STATUTE OF—Debt of Another.—Promise 
to pay debt of another can only be supported by some 
new consideration moving to promisor. — Turner vy. 
Lyles, 8S. Car., 48S. E. Rep. 301. 

89. FRAUDULENT CONVEYANCES—Mechanics’ Liens.— 
Facts held to authorize a finding that a conveyance of 
property on which a building was being erected was 
fraudulent, and did not affect the mechanics’ liens.— 
Gilmour vy. Colcord, 89 N. Y. Supp. 639. 

90. FRAUDULENT CONVEYANCES—Purchase of Trust.— 
Creditors of cestui que trust held, under the circum- 
stances, not entitled to impeach the trustee’s title to the 
trust fund which he bad purchased from the cestui que 
tr ust.—Bronson v. Thompson, Conn., 58 Atl. Rep. 692. 

91. GUARDIAN AND WARD—Surrogate’s Discretion.— 
Appointment of the sister of a minor as guardian of 
his person,and a trust company as guardian of his es- 
tate, held a proper exercise of the surrogate’s dis- 
cretion.—Jn re Buckler, 89 N. Y. Supp. 206. 

92. HiGHWAys—Leaving Horses Unhitched in Street.— 
The owner of a horse held not liable for punitive dam- 
ages, where his driver 1. ft it unhitched in the street and 
it ran away.—Haywood v. Hamm, Conn., 58 Atl. Rep. 
695. 

93. HOMESTEAD—Mortgage.—The validity of a mort- 
gage of probate bomestead neld not affected because 
order creating it did not enter prior to the date of the 
mortgage.—Otto v. Long, Cal.,77 Pac. Rep. 885. 

94 HomiIcipDE—Competency of Evidence.—On prose- 
cution for homicide on circumstantial evidence, it was 
not competent to prove that deceased had certain ene- 
mies and was apprehensive of harm from them.—Wal- 
lace v. State, Tex., 81S. W. Rep. 966. 

95. HOMICIDE—Maurder of Officer While Dispossessing 
Tenant.—On a prosecution for murder in the killing of 
an officer endeavoring to dispossess defendant under a 
writ of possession, held, that there was no evidence of 
excessive force on the part of the officer.—Smith y. 
State, Tex., 81S. W. Rep. 936. 

96. HOMICIDE—Sufliciency of Indictment.—An infor- 
mation charging that defendant feloniously aimed a 
loaded pistol at another. with the then existing intent 
to then and there kill the person aimed at, charges the 
offense described by Rev. Code 1899, § 7115.—State v. 
Cruikshank, N. Dak., 100 N. W. Rep. 697. 

97. INJUNCTION—Police Officer in Suspected Gambling 
Joint.—Police captain restrained from keeping officers 
in licensed saloon and dining room on suspicion that 
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gambling is carried on on the premises.—Hale vy. Burns, 
89 N. Y. Supp. 7/1. 

98. LANDLORD AND TENANT—Defects in Construction. 
-——A landlord held not liable for injuries to a tenant by 
reason of a defect im original construction, of which he 
had no knowledge and which he could not have discov- 
ered by ordinary care.—Whiteley v. McLaughlin, Mo., 
81 S. W. Rep. 1094. 

99. LIBEL AND SLANDER—Question of Privilege, How 
Raised.—The question of privilege in an action for 
slander must be raised by plea and submitted to the jury. 
—Flanders v. Daley, Ga.,48 8. E. Rep 327. 

100. LICENSE—Obstruction of Easement.—A purchaser 
of land with notice that itis burdened with an irrevo- 
cable license is liable to theowner of the dominant es- 
tate for damages for obstructing the easement.— Brant- 
ley v. Perry, Ga., 48 8S. E. Rep. 332. 

101. Ligns—Chattel Mortgage.—Where a lender of 
money to a corporation relied on a chattel mortgage as 
security, he was not entitled to claim or enforce an 
alleged equitable lien on the corporations’ assets.— 
Gove v. Morton Trust Co.,89 N.Y. Supp. 247. 

102. LIFE INSURANCE —Photographic Copy of Applica- 
tion Attached to Policy.—A correct and legible photo- 
graphic copy of an application for an insurance policy, 
reduced in size attached to the policy, held a compli- 
ance with Act Pa. May 11, 1881, P. L. 20.—Arter v. North- 
western Mut. Life Ins. Co., U.8.C.C. of App., Third 
Circuit, 130 Fed. Rep. 768. 

103. LIMITATION OF ACTIONS—Stockholder’s Liability. 
—The maintenance of a suit against a corporation un- 
der Gen. St. Kan. 1889, ch. 23, §32, held not to suspend 
limitations as to an action against its stockholders to 
enforce a statutory liability imposed by section 44.— 
Whitman v. Atkinson, U.8.C. C. of App., Second Cir- 
cuit, 130 Fed. Rep. 759. 

104. MALICIOUS DESTRUCTION—Injury to Real Prop- 
erty.—Pen. Code 1895, art. 791, making it an offense for 
any person to willfully or maliciously injure or destroy 
any real property, applies only to willful or malicious 
injury to the real property of another.—Adams v. State, 
Tex., 815. W. Rep. 963. 

105. MASTER AND SERVANT—Contributory Negligence 
as a Matter of Defense.— While assumption of risk and 
contributory negligence are matters of defense, the 
court cannot ignore plaintiff's own evidence showing 
conclusively contributory negligence.—Bier v. Hos- 
ford, Wash., 77 Pac. Rep. 8°67. 

106. MASTER AND SERVANT—Duaty in Furnishing Ma- 
chinery.—A question as to the subsequent use of a stem 
and valve claimed, because of their insufficiency, to 
have caused an accident, held proper cross-examination. 
~Carr v. American Locomotive Co., R. I.,58 Atl. Rep. 
678. 

107. MASTER AND SERVANT—Fellow-Servants.—An as- 
sistant engineer in a clubhouse, injured by the negli- 
gence of a laundry woman operating an electric switch, 
held a fellow-servant of such laundry woman.—Dooling 
v. Deutscher Verein, 89 N. Y. Supp. 580. 

108. MASTER AND SERVANT—Liability for Acts Outside 
Scope of Authority.—The master is not bound to make 
rules as to how his servants shall conduct themselves 
outside the scope of their employment.—Moran v. Rock- 
land, T. & C. St. Ry., Me., 58 Atl. Rep. 676. 

109. MASTER AND SERVANT — Obvious Danger. — The 
danger of attempting to repair a machine while in oper- 
ation held so open and apparent that a rule for the gov- 
ernment of employees in that particular was not re- 
quired.—Austin v. Fisher Tanning Co.,89 N. Y. Supp. 187. 

110. MONEY PAID—Reimbursemeut When Paid at Re- 
quest of Another.—Where plaintiff paid money at de- 
fendant’s request and for his benefit, the law imposed 
on defendant the duty of reimbursing plaintiff for the 
amount so paid.—McNerney v. Barnes, Conn., 58 Atl. 
Rep. 714. 

111. MORTGAGES—Waiver of Fraud as Against Innocent 
Holder.—Where a mortgagor, with knowledge that the 


a 





mortgage had been fraudulently obtained, failed to dis- 
affirm for more than a year, and paid interest thereon, 


, he thereby waived the fraud as against a bona fide holder. 


—Daly v. Reineldt, 59 N. Y. Supp. 647. 


112, MUNICIPAL CORPORATION—Defective Sidewalks.— 
It is the duty of a city to keepits sidewalks reasonably 
safe to any person lawfuliy upon them.—City of Colum- 
bus v. Anglin, Ga., 48 S. E. Rep. 318. 


113. NEGLIGENCE — Defective Stairs in Department 
Stores —Itisthe duty of the owner of a department 
store to exercise reasonable care to keep the stair- 
ways therein safe for the use of the public.—Graham vy. 


| Joseph H. Bauland Co.,89 N. Y Supp. 595. 


114. NEGLIGENCE — Supervising Architects. — Where 
architects were employed to complete a partially con- 
structed building, they are not relieved from the exer 
cise of reasonable care and diligence in ascertaining 


' whether timbers already placed in the building were 
| properly fastened.—Straus v. Buchman, 69 N. Y. Supp. 
} 226. 


115. NEW TRIAL—Breach of Agreement Between At- 
torneys.—The failure of one attorney to notify another 
when a Case will be called, under an agreement so to do, 
held not ground for new trial —Joseph vy. Sigfusson, N. 
Dak., 100 N. W. Rep. 703. 

116 NuISANCE—Operation of Railroad.—Operation of 
railroad switch track on property in city held a nui- 
sance within Rev. St. 1998, §.3506, defining nuisance, and 
entitling persons injured to injunctive relief as 
well as damages.—Stockdale v. Rio Grande Western 
Ry. Co., Utah, 77 Pac. Rep. 849. 


* 117. PARTITION—Sale of Property.—Where,in partition, 
it appeared that the land was not of a uniform value or 
character, a decree ordering a sale thereof was proper. 
—Carpenter v. Coats, Mo., 81S. W. Rep. 1089. 


118. PAWNBROKERS — Conversion.—In an action 
against a pawnbroker for conversion, charge on the 
right of a pawnee to sell goods pawned held substan- 
tially correct and adequate.—Stern v. Leopold Simons 
& Co., Conn., 58 Atl. Rep. 696. 

119. PHYSICIANS AND SURGEONS — Power to Regulate 
Practice.—St. 1901, p. 564, ch. 175,§12, as amended by 
St. 1903, p. 322, ch. 244, regulating the practice of den- 
tistry, held notto create an arbitrary classification of 
persons entitled to practice after examination by the 
board of examiners.—Ewx parte Whitley, Cal., 77 Pac. 
Rep 879. 

120. PLEADING — Amendment. — Petition in action by 
firm to recover for conversion of its property cannot be 
amended so as to state a cause of action by a member of 
the dissolved firm for a partnership accounting.— 
Thompson v. Beeler, Kan., 77 Pac. Rep. 100. 


121. PRINCIPAL AND SURETY—Building Contract.—In a 
suit ona building contractor’s bond, evidence held to 
entitle plaintiff toa verdict forthe amount shown to 
have been expended to complete the building —Dallas 
Homestead & Loan Assn. ¥. Thomas, Tex., 81 8. W. Rep. 
1041. . 

122. PUBLIC LANDS—Sale of Land Not Subject to Sale. 
—An ex parte proceeding by acommissioner of school 
lands for the sale of land as waste and unappropriated 
which is not waste and unappropriated, nor otherwise 
subject to sale by the state, is void.—King v. Hatfield, U. 
8. C.C., D. W. Va., 130 Fed. Rep. 564. 


128. RAILROADS—Damage to Streets.—A franchise giv- 
ing a railroad the right to oceupy the street held not to 
give it aright to maintain its road to the irreparable 
damage of private property.—Stockdale v. Rio Grande 
Western Ry. Co., Utah, 77 Pac. Rep. 849. 


124. RAILROADS — Grade Crossing Commissioners. — 
Breach of agreement with railroad by grade crossing 
commissioners held not ground for taxpayer’s suit to re- 
strain their action.—Erie R. Co. v. City of Buffalo, 89 N. 
Y. Supp. 122. 

125. RAILROADS —Injudicious Act When Discovering 
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Peril.—A traveler, placed in peril at a railroad crossing 
by the neglig+nce of the rai!road company, and through 
fear making an injudicious choice of a means of escape, 
held not guilty of contributory negligence.—St. Louis & 
S.F. R. Co. v. Brock, Kan., 77 Pac. Rep. 86. 

126. RECEIVERS—Priority of Claims.—Judgment credi- 
tors of corporation held to have a vested right in its 
property superior to that of the corporation’s receiver. 
—North Side Bank v. John Good Cordage & Machine Co., 
89.N. Y. Supp. 656. ‘ 

127. REPLEVIN—Action on Bond.—Plaintiff in replevin 
and the surety on his bond, when sued on it, held not 
entitled to claim it was void because not entered into 
as required by Gen. St. 1902, § 1057, before the magistrate 
who issued the writ.—Douglass v. Usmack, Conn.,58 
Atl. Rep. 710. 

128. SALES—Conditional Sale, Notice.—W here a condi- 
tional bill of sale specified the property sold, and was 
recorded, it was sufficient to put a person dealing with 
the vendee on notice of the vendor’s title.—A. S. Thomas 
Furniture Co. v. T. & C. Furniture Co., Ga., 48S. E. Rep. 
338. 

129. SaLEs—Construction of Contract. — Contract by 
which party agreed to pay on account for grain bags 
delivered to him held notto bind him absolutely to pay 
therefor, but to give him an option to pay on account.— 
Curtin v. Ingle, Cal., 77 Pac. Rep. 74. 

130. SALES — Delivery of Excess. — Where plaintiff’s 
assignor delivered to ;defendant 129,000 sets of labels, 
whereas the contract called for but 100,000, defendant was 
bound to pay for such excess or to return the same une 
conditionally to plaintiff.—Levino v. Moore €o., 89 N. Y. 
Supp. 573. 

131. SPECIFIC PERFORMANCE—Antenuptial Agreement, 
—In an action by a beneficiary to compel testamentary 
trustees to specifically perform an antenuptial contract 
made by plaintiff with testator, the executors of the will 
are not necessary parties.—Phalen v. United States Trust 
Co., 89 N. Y. Supp. €99. 

132. SPECIFIC PERFORMANCE— W here Contract Signed 
Without Reading.—Party to contract under seal drawn 
by his agent, executing it without reading it, cannot be 
relieved of specific performance, where no fraud is 
shown.—Cape Fear Lumber Co. v. Matheson, S. Car., 48 
8. E. Rep. 111. 

133. STATUTES—Effect of Contemporaneous Construc- 
tion.—A contemporaneous legislative constructionof a 
statute is persuasive.—City Council of City and County 
of Denver v. Board of Comrs. of Adams County, Colo.,77 
Pac. Rep. 858. 

134. STIPULATIONS — Effect of. — Stipulation of facts 
under which an action is submitted for decision held to 
warrant a finding that all jurisdictional acts necessary 
fo sustain a certain judgment were performed, and that 
notice of sale thereunder was made as required by law. 
—Purcell v. Farm Land Co., N. Dak., 100 N. W. Rep. 700. 

135. SUBSCRIPTIONS—Consideration.— Written promise 
to contribute a certain sum for the purposes of a mis- 
sionary society held based on a sufficient consideration. 
—Presbyterian Board of Foreign Missions v. Smith, Pa., 
58 Atl. Rep. 689. 

136. TAXATION—Payment Under Protest.—Under Pol. 
Code, § 3820, threat of assessor to sellland if taxes were 
not paid, though he was not authorized so to do, held no 
ground for recovery of taxes paid under protest. — Bak- 
ersfield & Fresno Oil Co. v. Kern County, Cal., 77 Pae. 
Rep. 892. 

137. TRADE MARKS AND TRADE NAMES—Adoption of 
Similar Name.—The name ‘Hooton’s Cocoa” held sufii- 
ciently like “Van Houten’s Cocoa,” to cause confusion 
and deception to purchasers.—Van Houten v. Hooton 
Cocoa & Chocolate Co., U.s.C.C., D. N. J., 180 Fed. 
Rep. 600, 

138. TRESPASS--Exemplary Damages.—To justify the 
mposition of exemplary damages for a trespass, there 
must be evidence that the injury was inflicted malie- 
iously or wantonly, or at least with wrongful motive.— 





Murray v. Pannaci, U. S.C. C. of App., Third Circuit, 
130 Fed. Rep. 529. 

139. TRESPASS— Punitive Damages.—Reckless inva 
sion of possession of real owner, though under claim of 
right, held to entitle him to punitive damages inan ac- 
tion of trespass.—Beaudrot v. Southern Ry. Co., S. Car., 
48 S. E. Rep. 106. 

140. TRIAL—Necessity of Offering Testimony Deemed 
Important.—Where plaintiff deemed certain testimony 
important, the proper practice isto offer to introduce 
the same, thereby calling the attention of the judge to 
it.—Sparks v. Green, S. Car., 48 8. E. Rep. 61. 


141. TROVER AND CONVERSION — Limitations. — The 
general statute only held to baran action forconversion 
of a tenant’s property by the landlord. — Eldridge v. 
Hoefer, Oreg., 77 Pac. Rep. 874. 

142. TROVER AND CONVERSION—8tipulation as to Judg- 
mentin Another Case.—A stipulation for judgment in 
accordance with the legal effect of a decision in another 
case held not to deprive plaintiff in trover of intereston 
the value of the property converted, prior to entry of 
judgment.—Durham v. Commercial Nat. Bank, Oreg., 77 
Pac. Rep. 902. 

143. Trusts—Alienation by Beneficiary.—A trust can 
only be terminated by a decree of the propercourt, and 
the mere assignment of the trust estate by the benefi- 
ciary to the trustee does not accomplish that object.— 
Bronson v, Thompson, Conn., 58 Atl. Rep. 692. 

144. TRUSTS—Impeaching Purchase by Trustee.—Pur- 
chase by a trustee froma cestui que trust cannot be 
avoided by others than the cestui que trust unless he re- 
fuses to ask for relief under circumstances making the 
refusal inequitable towards others.—Bronson v. Thomp- 
son, Conn., 58 Atl. Rep. 692. 

145. WATERS AND WATER COURSES—Mill Dams, Extra- 
ordinary Freshet.—It is not necessary that a freshet be 
unprecedented, or higher thar any freshet within 
memory, to constitute an extraordinary and unusual 
freshet.—_Inhabitants of Palmyra v. Waverly Woolen 
Co., Me., 58 Atl. Rep. 674. 

146. WILLS—CoSts, Taxable Against What Fund.—Costs 
of an action to construe a testamentary trust held 
chargeable against income, and notagainst the princi-, 
pal of the trust fund.—Denison v. Denison, 89 N. ¥ 
Supp. 126. 

147. WILLS—Grounds of Caveat.—Where the misrep- 
resentation which operated tothe injury ofan heir at 
law is fully set forth in acaveat, the caveator need not 
indicate how he expects to prove his allegations.—Boh- 
ler v. Hicks, Ga., 48 S. E. Rep. 306, 

148. WILLS—Grandson’s Right in Intestate Portion.— 
Will construed, and grandson, though excluded by 
terms of the will, held entitled to his proportion of that 
portion of the estate as to which testator died intestate. 
~—People’s Trust Co. v. Flynn, 89 N. Y. Supp. 706. 


149. W1LLs—Insane Delusion.—A misconception as to 
a particular matter held not an insane delusion when it 
does not spring up spontaneously from a disordered in- 
tellect.—Bohler v. Hicks, Ga., 48 8S, E. Rep. 306. 

150. WILLS—Time When Will Speaks.—A legacy of a 
brooch held to have passed the brooch testatrix had at 
her death, though it was not the one she had at time 
the will was made.— Waldo v. Hayes, 89 N. Y. Supp. 69. 


151. WITNESSES—Claim Against Estate of Deceased.— 
Refusal to permit a witness to be asked on cross-ex- 
amination, in a proceeding to estabilsh aclaim against 
the decedent’s estate, whether he was not first ready to 
contest the claim before he had been paid a sum of 
money, held error.—In re Steenwerth, 89 N. Y. Supp. 
654. 

152. WITNESSES—Hostile Witnesses. — While a party 
calling a witness may not directly impeach him, yet, 
wherethe witness called is hostile, the party may show 
the actual facts by other witnesses, though they contra- 
dict the hostile witness.—Hetzel v. Easterly, 89 N. Y. 
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CHAIN GANG, 
the public chain gang asan infamous punishment, 
261. 
CLUBS. See ASSOCIATIONS. 
COMMERCE, 
taxation of bar on vessel plying between two states, 
243. 
COMMON DISASTER, 
presumptions of death and of survivorship and proog 
thereof, 464. 
OMPROMISE, 
right of guardian to compromise claims on behalfof 
his ward, 141. 
CONSTITUTIONAL LAW, 
bar = mg of acts prohibiting the docking of horses’ 
ails, 1. 
whether the act granting state courts power to na- 
turalize aliens is constitutional, 3. 
constitutionality of act providing for the exclusion 
and deportation of alien anarchists, 41. 
power of the legislature to abolish the rules of equi- 
table procedure by enacting a remedy at law, where 
no prohibitory words are used in such enactment, 
44. 
right of legislature to prohibit use of flag for adver- 
tising, 53, 152. 
shadowing by private detective as violating citizen’s 
right of privacy, 61. 
right of legislature to restrict sales of merchandise in 
bulk, 108, 114. 
taxation of bar on vessel plying between two states, 
243 
legislation regulating the trade of horseshoeing held 
unconstitutional, 252. 
right of municipal corporation to regulate the fares 
of street railroads, 341. 
inviolable right to sell intoxicating liquors, 368. 
constitutionality of legislation regulating the sale of 
intoxicating liquor, 372. 
CONTEMPT, 
the offense of scandalum magnatum as constituting 
contempt of court, 121. 
scandalizing the court asa contempt independent of 
a cause pending, 213. 
CONTRACTS, 
recovery of money paid on executing a marriage 
brokerage contract, 382. 
rescission for breach of contract without repudia- 
tion, 422. 
“closed shop” contracts, 430. 
CORONERS, 
admissibility of verdict of a coroner’s inquest as evi- 
dence in subsequent criminal procee@ings, 471. 
admissibility of the verdict of a coroner’s inquest as 
evidence in subsequent civil proceedings, 472. 
CORPORATIONS, 
rights of majority 
themselves, 161. 
corporate liability for agents’ 
with stock, 183. 
liability of directors for gross negligence, 264. 
whether stockholders can plead concealment or fraud 
of officer where transaction is recorded on the 
books of the company, in order to avoid the statute 
of limitations, 322. 
are stock dividends income or capital, 392. 
what constitutes a complete transfer of stock as 
against third parties, 448 
COURTS, 
what part of a court’s opinion is obiter dictum, 13. 
CRIME, 
can a person become a beneficiary or hasten a bene- 
ficial interest by means of kis own crime, 12. 
CRIMINAL EVIDENCE, 
introducing evidence as to the bias of witnesses ina 
prosecution, 31. 
suieidal declarations in homicide cases, 103. 
parol testimony as to ownership of property burned 
while unoccupied, 223. 
is the presumption of innocence in criminal cases 
be waived as evidence in the case, 282. 


stockholders to contract with 


fraudulent dealing 
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CRIMINAL LAW, 
whether a decoy solicitor, employed by the county 
attorney isexempt from punishment, 81. 
the public chain gang as an infamous punishment, 
261. 
is the presumption of innocence in criminal cases to 
be waived as evidence in the case, 282. 
where an offense denounced by the statute is of ouch 
continuous nature as to subject the violatorto only 
one conviction for more than one act in violation 
thereof, 441. 
efficacy of plea of self-defense where a third per- 
son interferes in defense of another in imminent 
danger of bodily harm, 461. 
CRIMINAL TRIAL, 
whether an appeal by the state in a criminal cause 
places the accused againin jeopardy, 101. 
criminal appeals at common law, 172. - 
CRUELTY TO ANIMALS. See ANIMALS. 
DAMAGES, 
neurasthenia, the result of nervous shock, as a 
ground for damages, 83. 
means for determining the valuation of a ground 
lease, 122. 
right of court on appeal to order a remittitur from the 
verdict of the jury in personal injury case, 451. 
right of appellate court to reduee the amount of re- 
covery, 454. 
DEATH, e 
presumptions of death and of survivorship and proof 
thereof, 464, 
DECOY, 
as to competency of evidence obtained by decoy soli- 
citation, See EVDENCE. 
whether a decoy solicitor employed by the county at- 
torney is exempt from punishment, 81. 
DEDICATION, 
the right of municipality to change use of park dedi- 
cated to the public, 162. 
DEEDS, 
effect of the a¢éknowledgment of receipt of consid- 
eration in a deed, 270, 272. 
when and in what cases may parol evidence be ad- 
mitted to show the real consideration of a warranty 
deed, 423. 
DESCENT AND DISTRIBUTION, 
homicide by heir as working a forfeiture of his rights,8. 
can a person become a beneficiary or hasten a bene- 
ficial interest by means of his own crime, 12. 
charging the distributive shares of the intestate’s 
grandchildren with a debtowing tothe intestate by 
their parent who dies in the lifetime of the intes- 
tate, 305. 
DETECTIVE, 
shadowing by private detective as violating citizen’s 
right of privacy, 61. 
DIGEST OF CURRENT OPINIONS, 14,34, 55, 74, 94,116, 
135, 154, 174, 197, 215, 234, 255, 274, 294, 314, 335, 353, 373, 
894, 413, 434, 455, 474, 494. 
DIVORCE, 
the evils of divorce litigation, 131. 
what is collusion, 402. 
collusion as preventing a divorce, 428, 430. 
DOCKING, 
as to validity of acts prohibiting the docking of 
horses’ tails, See CONSTITUTIONAL LAW. 
DOWER, 
exoneration of Widow’s dower, 391. 
conveyance to defeat dower at time of marriage, 422 
EASEMENTS, 
easements of light and air as between high buildings, 
432. 
ELECTRICITY, e 
supplying electric power as a public use, 167. 
EMINENT DOMAIN, 
& . supplying electric power_as a public use, 167. § 
what isa public use, 171. 
EMPLOYERS’ LIABILITY INSURANCE, 
liability of insurers and rights of employees under 
employers’ liability insurance policies, 5. 
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EQUITY, 
power of the legislature to abolish the rule of equita- 
ble procedure by enacting a remedy at law, where 
no prohibitory words are used in such enactment, 
44. 
has equity the right to fix the rental of property 
where arbitrators appointed by the party fail to 
agree, 181. 
EVIDENCE. See CRIMINAL EVIDENCE. 
competency of evidence obtained by decoy solicita- 
tion, 2. ‘ 
introducing evidence as to the bias of witnesses ina 
criminal prosecution, 31. 
the value and competency of evidence of accused 
persons, 92. 
evidence as to rate of speed of strect railroad cars 
311. 
hypothetical questions propounded to expert based 
on the actual facts of the case, 362. 
when and in what cases may parol evidence be ad- 
mitted to show the real consideration of a warranty 
deed, 423. 
admissibility of verdict of coroner’s inquest as evi- 
dence in subsequent criminal proceedings, 471. 
admissibility of the verdict of a coroner’s inquest as 
evidence in subsequent civil proceedings, 472. 
EK XCAVATIONS, 
Knglish cases on the right of the surface owner to 
support, 292. 
EXECUTORS AND ADMINISTRATORS, 
right of one of two co-executors to compromise 
claim of an estate against the other, 62. 
FEDERAL COURTS, 
removal of cause in suit by stockholder against third 
parties as affected by domicile of corporation, 484. 
FIDELITY INSURANCE. See EMPLOYERS’ LIABILITY 
INSURANCE. 
FIRE INSURANCE, 
some aspects of the meaning of the word ‘‘concur- 
rent” in use in fire insurance policies, 62. 
cancellation of a fire insurance policy, 123. 
violation of the three-fourth’s value clause in a fire 
insurance policy by insured in contracting for other 
insurance exceeding such value, 221. 
fire insurance as an indemnity contract, 364. 
FLAG, 
right of legislature to prohibit the use of flag for ad- 
vertising, 58, 152. 
FRANCHISES. See TAXATION. 
FRAUDS, STATUTE OF, 
whether the part performance on the part of a ten- 
ant of an oral lease is sufficient to take the contrac 
out of the statute, 21. 
FRAUDULENT CONVEYANCES, 
under what circumstances a conveyance is fraudu- 
lent as to subsequent creditors, 303. 
what change of possession is necessary to prevent a 
sale from appearing fraudulent, 329, 332. 
a practical question in the law of fraudulent convey- 
ances, 344. 
GA MBLING, 
reasonableness of ordinance imposing a heavy 
license on pool tables, 202. 
GAME AND GAME LAWS, 
illegal possession of fish in transit to other state, 322. 
GAB, 
ownership in subterranean oils and gases, 381. 
GUARDIAN AND WARD, 
right of guardian to com promise claims on behalf o 
his ward, 141. 
HEALTH, 
the danger from small-pox hospitals, 311. 
HOMESTEAD, 
liability of widow to pay incumbrance on homestead, 


388. 
HOMICIDE, 
whether the killing of the paramour of wife after first 
meeting is justifiable homicide, 42. 
HORSE SHOEING, 
legislation regulating the trade of horse shoeing held 
unconstitutional, 252. 





HOSPITALS, 

the danger from small. pox hospitals, 311. 
HOTELS. See INNS AND INNKEEPERS. 
HUMOR OF THE LAW, 


14, 34, 54, 94, 184, 153, 196, 233, 255, 274, 294, 314, 335, 352, 


373, 413, 433, 474, 494. 
HUSBAND AND WIFE, 
conveyance to defeat dower at time of marriage. 422. 
recovery of payments by a married woman on dis- 
aflirmance of ber contract, 492. 
avoidance of contracts by married women, 493. 
HYPNOTISM, 
hypnotism as a ground for cancellation of deed, 98. 
INFAMOUS PUNISHMENT, , 
the public chain gang as an infamous punishment, 


261. 
INJUNCTIONS, 
labor strikes and injunctions, 23. 
has a state courtjurisdiction to issue an injunction 
against a receiver appointed by a federal court, 882. 
INNS AND INNKEEPERS, 
right to refuse entrance to hotel because of religious 
belief, 102. 
INSANE PERSONS, 
right of attorneys to represent persons declared of 
unsound mind in proceedings subsequent to the 
lunacy and adversary thereto, 241. 
INSURANCE. See ACCIDENT INSURANCE. 
as to insurance of the fidelity of employees, See EM 
PLOYERS’ LIABILITY INSURANCE. 
INTERNATIONAL LAW, 
interference with the right of search, 351. 
INTOXICATING LIQUORS, 
liability of dramshop keeper for failing to exervise 
care in regard to an intoxicated person, 129. 
recent cases on what are proper grounds of action 
under the civil damage law, 130. 
taxation of bar on vessel plying between two states, 
243. 
inviolable right to sell intoxicating liquors, 368. 
constitutionality of legislation regulating the sale of 
intoxicating liquors, 372. 
JEOPARDY, 
whether an appeal by the state in a criminal cause 
places the accused again in jeopardy, 101 
JUDGMENT, 
judgment of reversal by appellate court followed by 
non-suit as raising an estoppel by verdict, 210. 
conclusiveness of judgment vacated or reversed by 
appellate court, 213. 
an illogical trend in the doctrine of res adjudicata, 
244. 
the question of the identity of issue in determining 
the effectiveness of a plea of res adjudicata, 342. 
JURIES, 
the unwilling juryman, 33. 
the test by which todetermine whether the case is 
for the jury, 224. 
right to take a casefrom the jury as dependent on 
whether or notthe court will order anew trial, 
226. 
no jury trials in the Philippines, 333. 
LABOR UNIONS, 
iabor strikes and injunctions, 23. 
“closed shop” contracts, 430. 
just cause an excuse in labor disputes, 443. 
LANDLORD AND TENANT, 
validity of oral lease partly performed by tenant, 21. 
means for determining the valuation of a ground 
lease, 122. 
has equity the right to fix rental of property where 
arbitrators appointed by the party failto agree, 


181. 
LAUNDRY, 
is alaundry.engaged in manufacturing within the 
meaning of the bankrupt act, 481. 
LAW AND LAWYERS, 
the tenth annual convention of the Commercial 
Law League of America, 52. 


some humerous phases of Judge Harlan’s daily 
life, 53. 
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LAW AND LAWYERS—CONTINUED. 
the Alabama State Bar Association, 92. 
the passing of the old time vitriolic lawyer, 151. 
reminiscences of Charles O’Connor, 151. 
the American Bar Association meeting, 192. 
Jefferson’s animadversions on the decisions of Chief 
Justice Marshall, 194. 
an ode to the “‘technicality,” 195. 
the death of Seymour D. Thompson, 230. 
John D. Lawson elected presdent ef Missouri Bar 
Association, 348. 
the ethical obligation ofthe lawyer as a lawmaker, 
350. 
the late Senator Vest, 411. 
LAW BOOKS, 
InjGeneral, 
D eBecker’s Japanese Mining Regulations, 174. 
Zuver’s Earthly Pilgrimage of John Jay, 195. 
The State of Missouri—an Autobiography, 273. 
Snyder’s Annotated Interstate Commerce Act and 
Federal Antitrust Laws, 334. 
Federal Statutes, Annotated, Vol. 4, 472. 
Reviews of Reports, . 
Probate Reports, Annotated, Vol. 8, 134. 
Reviews of Text Books, 
Baldwin’s American Railroad Law, 23. 
Nellis on Street Railroad Law, 54. 
Flander’s Constitution of the United States, 94. 
Tompkins’ Summary of the Lawof Private Cor- 
porations, 133. 
Clark on Street Railway Accident Law, 134. 
Cyclopedia of Law and Procedure, Vol. 12, 233. 
Encyclopedia of Evidence, Vol. 3, 255. 
Cyclopedia of Law and Procedure, Vol. 13, 334. 
Pomeroy’s Code Remedies, 334. 
New York Constable’s Guide, 352. 
Hochheimer’s Criminal Law, 352. 
Wigmore on Evidence, 393. 
Vance on Insuranee, 472. 
Current Law, Vols. 1 and 2, 473. 
Bodington’s French Law of Evidence, 473. 
LIFE INSURANCE, 
delivery of policy as condition precedent to com- 
plete contract of insurance, 28. 
right of one taking out a policy on the life of another 
in whom he has no insurable interest, to recover 
back his premium, 83. 
LIMITATIONS, 
whether stockholders can plead concealment or 
fraud of officer where transactionis recorded on the 
books of the company, in order to avoid the statnte 
of limitations, #23. 
LOTTERIES, 
knife racks as lotteries, 149. 
what mechanical devices constitute lotteries, 150. 
MANDAMUS, 
right of school teacher to mandamus sckool direc- 
tors for compensation, 322. 
MANSLAUGHTER, 
death of child due to failure of parents to furnish 
medical attendance, 202. 
MANUFACTURERS, 
liability of manufacturer for injuries to third per- 
sons resulting from improperly constructed arti- 
cles, 324, 
MARRIAGE BROKERAGE, 
recovery of money paid on executing marriage 
brokerage coutract, 382. 
MARRIED WOMEN, 
recovery of payments by married woman on dis- 
affirmance of her contract, 492, 
avoidance of contracts by married women, 493. 
“MASTER AND SERVANT, 
whether fellow servant rule should be suspended in 
cases of minors under fourteen years of age, 142. 
MERGER, 
merger of equitable and legal estates, 290. 
MINES AND MINERALS, 
English cases on the right of the surface owner to 
support, 292. 
ownership in subterranean oils and gases, 381. 





MUNICIPAL CORPORATIONS, 
the right of municipality to change use of park dedi- 
cated to the public, 162. 
reasonableness of ordinance providing for smoke 
abatement, 191. 
reasonableness of ordinance imposing a heavy 
li¢ense on pool tables, 202. 
is the interest on municipal bonds a governmental 
expense, 303. 
right of municipal corporation to regulate the fares 
f street railroads, 341. 
right of tax-payer to inspect books of municipality, 
3. 
liability of municipality for permitting horse racing 
on the street, 410. 
liability of municipality for failure to prevent im- 
proper use of the streets, 411. 
MURDER, 
whether the killing of the paramour of wife after 
first meeting is justifiable homicitle, 42. 
NEGLIGENCE, 
liability of railroads for injuries caused by trains 
projecting over the platform, 22. 
leaving unprotected loaded gun on the highway, 43. 
liability of benefit societies for injuries resulting to 
a candidate for membership by the initiatory pro- 
ceedings, 48. 
rule of contributory negligence as applied to chil- 
dren, 82. 
construction of the failure to “look and listen” rule, 
403. 
avoidance of releases in personal injury cases, 404. 
negligence of person rowing as affecting other occu- 
pant of boat, 431. 
liability of reckless automobilists, 432. 
liability of owner for damages for falling of building 
due to defective construction, 442. 
NUISANCE, 
piano playing in adjoining flat at unseasonable hours 
as constituting a nuisance, 81. 
reasonableness of ordinance providing for smoke 
abatement, 191. 
smoke as a nuisance, 191. 
whether an establishment not a nuisance per se may 
be abated as a nuisance because of the particular 
locality, 201. 
remedies for compelling the abatement of nuisances, 


223. 
the danger from small-pox hospitals, 311. 
overhanging trees as nuisanees, 348. 
water on premises as a dangerous element rendering 
owner liable for any injury caused by it, 361. 
OBITER DICTUM, 
what part of a court’s opinion is obiter dictum, 13. 
OIL, 
ownership in subterranean oils and gases, 381. 
PARENT AND CHILD, 
criminal liability of parents for death of child from 
failure to furnish medical attendance, 202. 
PARKS, 
the right of municipality to change use of park dedi- 
cated to the public, 162. 
PAYMENT 
the acknowledgment of payment in a deed, 272. 
POLICE POWER, 
definition and construction of the term “police 
power,” 486. 
POOL TABLES. See GAMBLING. 
PRESUMPTIONS, 
is the presumption of innocence in criminal cases to 
be waived as evidence in the case, 282. 
presumptions of death and of survivorship and proof 
thereof, 464. 
PRINCIPAL AND AGENT, 
revocation of authority of real estate broker, 122. 
PRIVACY, 
shadowing by private detective as violating citizen’s 
right of privacy, 61. 
right of boarder to receive friends at his boarding 
house for immoral purposes or at unusual hours 
821. 
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PROCESS, 
what is proper legal services of process on officers of 
subordinate lodges, 341, 
RAILROADS, See STREET RAILROADS. 
injuries to passengers by cars passing each other too 
closely, 22. 
liability of railroads for mjuries caused by trains 
projecting over the platform, 22. 
construction of the failure vo “look and listen” rule, 
403. 
RECEIVERS, 2 
has a state court jurisdiction to issue an injunction 
against a receiver appointed by a federal court, 
582. 
RELEASE, 
avoidance of releases in personal injury cases, 404. 
necessity of an offer to restore payment, 406. 
mistakes and fraud relative to the extent of the in- 
juries as affecting the release, 406. 
incapacity from the injuries sustained as affecting 
the validity of a release, 407. 
fraud as to the Character of the release, 407. 
failure to read a release as affecting its validity, 408. 
the fact that parties are on unequal terms as affect- 
ing the release, 409. 
inadequate consideration as affecting the release, 
409. 
effect of release of one juint tort feasor, 410. 
RES ADJUDIVCATA, SEE JUDGMENT. 
SALES, 
right of legisture to restrict sales of merchandise in 
bulk, 10s, 114. 
right of vendor of conditional sale not recorded to 
reclaim property as aguinst vendee’s trustee in 
bankruptcy, 281. 
SCADALUM MAGNATUM, 
the offense of scandalum magnatum as constituting 
eontempt of court, 121, 
SCHVOLS AND SCHUUL DISTRICTS, 
right of school teacher to mandamus school directors 
for compensation, 322. 
SELF DEFENSE, 
efticacy of plea of self-defense where a third person 
interferes in defense of another inimminent dan- 
ger of bodily harm, 461. 
SERVICK. SEE PROCESS. 
SHADOWING, 
shadowing by detectives as violating citizen’s right 
privacy, 61. 
SHERIFFS AND CONSTABLES, 
liability of sheriff or constable for neglect of duty 
248. 
liability of sheriff or his deputies for failing to exe- 
cute process with reasonable diligence, 250. 
SMALL-POX, 
tne danger from small-pox hospitals, 311. 
SMOKE, 
reasonableness of ordinancé providing for smoke 
abatement, 191. 
SOCIETIES. SEE ASSOCIATIONS. 
SPECIFIC PEREORMANCK, 
whethee part performance of an oral agreement to 
make a written lease is sufficient to enable a court 
to enforce said lease by specific performance, 21. 
specific performance of agreement to convey land in 
consideration of support, 222. 
STATUTES, 
whether the later of two amendments to an act 
must refer to the prior amendment, 281. 
STREET RAILROADS, 
liability of street railroads for injuries occasioned 
while their cars are running at an illegal speed, 
309. 
evidence as to rate of speed of street railroad cars, 
811. 
right of municipal corporation to regulate the fares 
of streets railroads, 341. 
STRIKES. SEE LABOR UNIONS, 


SUICIDE, ’ 
suicidal declarations in homicide cases, 103. 








SURETIES AND SURETYSHIP, 
continuing liability of sureties on cashier’s bond 
where bond sets ng definite limit to the cashier’s 
term of office, 462. 
dtscharge of sureties on building contracts, 493. 
SURVIVORSHIP, 
presumptions of death and of survivorship and proof 
thereof, 464. 
TAXATION, 
are real estate holding corporations subject to fran- 
chise taxation, 228, 
taxation of capital employed or invested within 
the state, 229, 
right of tax payer to inspect books of municipality, 
373. 
TELEGRAPHS, 
use of mails by telegraph company to deliver mes- 
sage outside of delivery limits, 482. 
TELEPHONES, 
can a telephone company be compelled to furnish 
a telephone to a public prostitute, 421. 
THOMPSON, SEYMOUR D., 
the death of Seymour D. Thompson, 230. 
TORTS, 
liability of a manufacturer for injuries to third per- 
sons resulting trom improperly constructed arti- 
cles, 324. 
TREASURE TROVE, 
a recent and famous English case of treasure trove, 
65. 
TRIAL AND PROCEDURE, 
power or the legislature to abolish arule of equit- 
able procedure by enacting a remedy at law, where 
- prohibitory words are used in such enactment, 





judgment of reversal by appellate court followed by 
non-suit as raising an estoppel by verdict, 210. 
the test by which to determine whether the case is 
for the jury, 224 
right to take a cause from the jury as dependent on 
whether or not the court will order a new trial, 226. 
inquiries by magistrates in camera, 241. 
interruption of counsel by the court, 273. 
TRUSTs AND TRUSTEKS, 
discretionary trusts, 301. 
trusts of indefinite duration as violating the rule 
against perpetuities, 348. 
trusts of indefinite duration forthe benefit of poor 
relations, 348. 
trusts of indefiinite duration for the benefit of em- 
ployees, 348. 
trusts of indefinite duration for protection of prop- 
erty generally, 348. 
trusts of indefinite duration for protection and care 
of grave, 348. 
VRRDICT, 
judgment of reversal by appellate court followed by 
non-suit as raising an estoppel by verdict, 210. 
VEST, GEORGE G., 
the late Senator Vest, 411. 
WATERS AND WATER COURSES, 
water on premises as a dangerous element render- 
ing owner liable for any injury caused by it, 361. 
WILLS 
asto descent of property upon one who inherits 
through a homicide. See DESCENT AND DISTR 
BUTION. 
the fate of the man who draws his own will, 151. 
right of beneficiary of testamentary trust under 
intestate laws, 289, 290. 
validity of a provision for a tombstone, 347. 
trusts of indefinite duration us violating the rule 
against perpetuities, 348. 
trusts of indefinite duration for benefit of poor rela- 
tions, 348. 
trusts of indefinite duration for the benefit of em- 
ployees, 348. 
trusts of indefinite duration for the pr tection of 
property generally, 348. 
trusts of indefinite duration for protection and care 
of grave, 348. 
WITNESSES, 
introducing evidence as the bias of witnesses ina 
criminal prosecution, 31. 
how far counsel may go in cross-examination, to 
show the bias of a witness, 32. 
impeachment of witnesses by 
wrongful acts, 143, 164, 184. 
how character of witness may be shown, 143 
cross-examination as tothe past life ofa witness, 


proof of specific 


limitations on the rule that defendant stands as any 
other witness, 189. 
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This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


head, for which it would most naturally occur to a searcher to look. 


The references, of course, are to the pages upon which the 
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It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


rder to make effective and thorough search. 


Abatement and Revival, action against personal repre- 
sentatives, 353; consolidation, 455; death of defend- 
ant, 373; dissolution of corporation plaintiff, 215; 
ejectment, in which minor was not a party, 135; sub- 
stitution of representative, 275; successive attach- 
ment, 495; suit to abate liquor license, 175; suit by 
administratrix, 35. 

Abduction, forcible defilement, 314. 

Absentees, time of taking appeal, 215. 

Abstracts of Title, defective abstract, 254. 

Accident Insurance, beneticiary, 373; burden of proving 
danger, 14; employer’s liability, 234; knowledge of 
insured’s employee, 455; 1-wful stipulations, 74; 
pleading as to money value of time, 74; restriction of 
policy, 474; riding on steeple chase, #5; visible marks 
on the body, 135. 

Accord and Satisfaction, benefit saqgieties, 35; common 
law rule, 185; part payment, 294; paymentof less sum 
than due, 394; performance, 495; what constitutes, 234. 

Account, principal and agent, 215. 

Account, Action on, admissibility of books of account, 


495. 

Account Stated, conclusiveness, 394; meeting of minds, 
373; mistake, 254; what constitutes, 116. 

Acknowledgment, authority of counsel, 474; deeds, 254; 
deeds, unmarried men, 353; proof of execution, 175; 
trust deed, 95; where notary public is an interested 
party, 314. 

Action, appeal in another suit,116; between partners, 
175; consolidation, 455; consolidation of distinct 
causes of action, 254; continuance to accommodate 
accoupting executrix, 215; contract for tort, 314; 
creditor’s rights as to equitable assets, 495; defective 

* streets, 495; denial of authority of counsel, 394; equi- 
table defense, 474; improper joinder of real and per- 
sonal actions, 135; joinder of case and trespass, 353; 
joinder of causes, 74; joinder of counts, 275; joinder 
of contract and tort, 55; law and equity, 197; mali- 
cious prosecution, 215; mortgage, 214; stay of pro- 
ceedings, 116; title of accretion, 394. 

Adjoining Landowners, falling of wail, 314; lateral sup- 
port, 435, 495; nuisance, 495; obstructing view, 373; 
overstocking common pasture, 234; unlawful con- 
struction of wall, 35. 

Admiralty, costs where suit dismissed for lack of juris- 
diction, 116; lease of wharf, 474; limitations, 154; 
maritime contract, 353; value of sunken vessel, 215. 

Adoption, articles of adoption, 14; heirship. 455; inheri- 
tance by representation, 434; parol contract, 414; 
rights of adopted children, 175. 

Adultery, evidence as to amorous dispositions, 474; 
offense against state, 175. 

Adverse Possession, acknowledgment of superior title 
in another, 14; against municipal corporatious, 14; 
against United States, 234; burden of proof, 374: color 
of title, 55; consistency with legal title, 294. 

Adverse Possession, continucus user. 335; constructive 
nossession, 374; contract for exchange of land, 95; 
conveyance, 353 ; devised estate, 175; cutting firewood 


from land, 175; disclaimer of warranty, 485; evidence 
of title, 254; extent of property occupied, 14; fore- 
closure of mortgage, 35; instruction, 254; land dedi- 
cated for streets and alleys, 294; limitations, 414; 
mineral rights in land judicially sold, 2235; occupa- 
tion by married couple, 275; prescription, 294; rights 
retained by grantor, 215; secret entry, 274; tacking, 
294; toll by descent, 14; void tettolal onto. 74; what 
———- 414; what constitutes actual possession, 


Agriculture, failure to destroy weeds, 414; sequestration 
of crop, 215. 

Aliens, arrest for deportation, 353; citizenship of child 
born of Chinese parents, 353; contract for exchange 
of land, 95; deportation, 215; exclusion of anarchists, 
374; habeas corpus im Chinese exclusion cases, 215; 
naturalization, 353; negro born in Africa, 135. 

Alteration of Instruments, burden of pruof, 95; indorse- 
ments, 374; immaterial erasures, 116; striking out 
attorney fee clause, 435; unlawful detainer, 275 

Animals, agister’s lien, 474; bailment, 254; cattle wander- 
ing at large, 234; duty of distrainer, 455; knowl dge 
of viciousness, 175; right to impound, 495. 

Annuities, when due, 55. 

Appeal and Error, abandoned appeal, 154; abandon- 
ment of error proccedings, 14; abstract, 414; absence 
of order of publication, 335; action on assigned ac- 
count, 14; admission of incompetent evidence, 254; 
aftirmance procedure below, 874; alias motion to re- 
call, 55; allowance of excessive peremptory Chal- 
lenge, 435; allowance of second appeal, 394; amend 
ed pleadings, 95; amending bill 4 | exceptions, 254; 
amendment to bill in supreme cvurt, 294; ap- 
peable order, 294; assignment of error, 74; at- 
tachment, 35; bankruptcy, 160; best and second- 
ary evidence, 55; bill of exceptions, 35, 294, 314, 
394; chaneery practice as to depositions, 175; 

citation to appellee, 135; consideration of evi- 
dence, 353; constitutionality of act not passed 
on below, 495; contest as to office, 135; costs 
alone not considered on appeal, 234; costs of unne- 
cessary papers in transcript, 175; cross examinations, 
275; death of party, 394; decree pro confesso, 394; de- 
lay in filing brief, 414; demand not embraced in 
| eeeee below, 197; denying cross examination, 474; 

irecting judgment, 116; discretion of chancellor re- 
fusing instructions, 254; dismissal, 414; dismissal 
after reversal and before remittitur, 275; duty to re- 
quest instructions, 215; effect wrong reasoning on 
proper ruling, 394; equitable powers of court, 135; 
roy to prosecute, 254; {evidence, 414; evidence 
as aid to pleading, 314; exceptions to instructions, 
336; exclusion of evidence on vital proposition, 95; 
failure of appellee to act, 314; failure to comply with 
praecipe, 354; failure of record to show dispostion of 
demurrer, 814; failure to save objections to unans- 
wered questions, 336; failure to transmit books gnd 
exhibits, 55; filing of transcript of judgment, 33C; fil- 
ing of transcript of record, 314; finality of determina- 
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tion, 474; findings of auditor, 154; former action pen- 
ding, 135; grant of new trial, 135; harmless and in- 
vited error in instruction, 455; harmless error, 55, 495; 
improper argument of counsel, 14; instruction con- 
taining an incorrect statement of law, 27; insaflic- 
iency of evidence, 474; irre gularities in bond, 55; ir- 
regularities in bringing parties into court, 135; issues 
raised, 154; joinder sureties on cost bond, 135; judge’s 
certificate, 894; jurisdictional question, 295; jury the 
sole judge of w ‘iat, 374; law as to docked horses with- 
in police power, 374; law of the case, 215; matters not 
shown in bill of execution, 185; memorandum of costs 
414; modifying decree, 116; motion to dismiss, 455; 
motioa to rule out certain testimony, 336; motion to 
reverse, 157; newly discovered evidence, 394; new 
trial, 254; nominal damages, 55, 135; notice of 
appeal, 275, objections not taken below, 154; 
omission of paper in a record, 894; objection to 
evidenee, 475; objection to testimony, 414; order 
refusing costs not.,renewable, 234; order taxing costs 
55; parties to action for division of fee, 215; pau- 
per’s oath, 215; pleas in abatement, 14; practice 
where case is reversed and remanded, 295; 
questions reiewable, 435; record, 55; record as to 
excluded evidence, 74; record on appeal, %5, 197, 
495; rehearing, 175; remanding on account of 
defect of arties, #54; remittitur, 336; reten- 
tion of jurisdiction by trial judge, 197; reversal of 
remand, 135; reversal without instructions, 175; re- 
view or writ of error, 475; right to compiain of re- 
quested charge, 495; satisfaction, 17; second appeal, 
136; service of argument, 455; sheriff’s return, 136; 
special plea, 495; statement of the evidence, 475; ‘sub- 
mission of issue, 336; supreme court rule, 354; time 
of taking, 354; trespass to try title, 14; trial court’s 
decision, 55; trial de novo in supreme court, 175; ultra 
vires railroad contract, 35; unresponsive answers, 
197; use of word “plaintiff” for ‘‘defendant’’, 455; 
variance, 414; violation of town ordinance, 314; 
writ of error, 74; wrong reason for correct judg- 
ment 336. 

Appearance, effect of, 116, 175, 254, 275; nature of, 295; 
public improvements, 314; service of process, 455; 
ge ta question of jurisdiction, 215; waiver of serv- 
ice, 495. 

Apprentices, control of minor jockey, 35. 

Arbitration and Award, appeal, 455: authority of attorney, 
95; conclusiveness of arbitrator, 14; right to be heard, 
336; signature to award, 254; vacs iting award, 197. 

Army and Navy, enlistment of minorin the marine corps, 

De 

Arrest, arrest without ground, 495; outside of state, 55; 
without a warrant, 254. 

Arson, burning insured building, 197; occupancy under 
lease, 136. 

Assault and Battery, assault on officer, 495; attempt to 
kiss woman under mistaken belief of consent, 55; 
excessive penalty, 136; malicious shooting, 275; meas- 
ure of damages, 374; mental anguish, 394; protection 
of premises, 275; questions for jury, 14, 74; 
self-defense, 55; sexual crimes, 116; uninten- 
tionals hooting of third person, 395; unliqui- 
dated personal injury claim, 175; unloaded gun, 197. 

Assignments, abandonment of work, 74: contracts for 
service, 254; double assignment of wages, 374; draft 
operating asan assignment, 186; expectancy in estate 
of insane mothers, 395; fraudulent conveyances, 395; 
indemnity contract, 336, non-transferable note, 374; 
priorities, 74; rights of surviving joint payee, 455; 
transfer of claim, 435; wages to be earned , 234; what 
constitutes, 295. 

Assignment for Benefit of Creditors, administration of 
insolvent’s estate, 234; judicial sale, 15; secured credi- 
tors, 354. 

Assignment of Errors, sleeping juror, 254. 

Associations, expulsion of member, 154; liability, 15; 
nature of one organized for the benefit of members 
only, 136; right to use of name, 395; service on agent, 
215. 








Asylums, employment of attorney, 234; public support of 
sectarian institution, 15. 

Attachment, alias summons, 197; alteration of certificate 
of attachment, 374; application to dissolve, 175; claim 
of third parties, 275; company’s funds in bank liable, 
74; counterclaim, 15; damages for wrongful levy, 254; 
effect of general money judgment, 95; elements for 
damage for wrongful levy, 35; failure of return to 
show where levy was made, 254; harmless error, 475; 
motion to quash, 175; unauthorized levy, 175; unre- 
corded deed, 435. 

Attorney and Client, action for services, 335; attacking 
honesty of judge, 116; attorney abandoning case after 
reversal, 414; authority to compromise, 374; authority 
to employ attorney for bondholders, 254; bar by es- 
toppel, 175; claims on trust funds for fees, 495; col- 
lection of note, 254; compensation, 394; compromise 
of judgment for alimony pendente lite, 394; compromise 
of suit, 455; contingent fee, 116, 136; contract for serv- 
ices, 314; determining solicitor’s fee in partition suit, 





295; disbarment, 455; disbarment and reinstatement, 
394 j|dissolution of corporations, 215; duty of attorney, 
234; foreclosare of attorney’s charges, 455; lien for 
services, 854; lunacy inquisitions, 414; loss through 
negligence of attorney, 154; membership in bar asso- 
ciation, 136; preventing reconciliation after divorce 
proceedings are instituted, 35; purchase by attorney 
at judicial sale, 254; retaining moneys collected, 136; 
right to discharge attorney. 74; se ttlement without 
suit, 136; unprofessional conduct, 55; withholding 
money due client, 55; passing title, 116. 

Bail, action on bond, 336; conditiuns uf bund, 55; defect- 
ive appeal bond, #5. 

Bailment, bailee’s lien, 295; bailee’s right to maintain 
trespass, 215; equitable replevin, 35; failure of bai- 
lee to account, 175; —l bailee of check, 35; 
presumption of negligence, 5 

Bankruptcy, accounting, 74; action to set aside chattel 
mortgage, 395; adverse claims, 74, 496; adverse claim- 
ants of property, 395; allowance for attorney’s fees, 
74; amending claim after expir — of year, 74; 
amendment of informal claims, 15; application. for 
discharge, 15; assignment of account, 295; assign- 
ment of claim, 475; assignment of errors, 215; assign- 
ment of future earnings, 314; assignment of iife pol- 
icy, 35; attorney’s fees, 354; authentication of proof 
of ‘claims, 354; avoidance of transfers, 154; bailee’s 
right to maintain trespass, 215; buna side transferee, 
374; cancellationof judgment, 136, 295; chattel mort- 
gage, 74, 435; claim not disclosed, 496; compensation 
ef receiver, 136, 215; compensation operating as dis- 
charge, 455; concealment of assets, 216, 354, 496; con- 
solidation petitions, 354; corporations engaged in 
farming, 354; debt of married woman, 216; debts re- 
leased, 234; decree of dissoluion, 136; delivery of 
property to bankrupt under bond, 354; destruction 
of vouchers, 354; disallowance of payments of trus- 
tee, 116; dismissal for lack of jurisdiction, 75; dismis- 
sal of involuntary petition, 216; distribution of pro- 
ceeds, 15; effect of discharge, 254, 295; effect on execu- 
tion sale had four months prior, 75; equity jurisdic- 
tion, 395; estoppel, 354; exemptions, 75, 117, 354, 475, 
496 ; "extinguishment of ‘lien, 354; fac tors. 15; failure 
to ‘appoint trustee, 154; failure ‘to keep books, 395; 
failure to prove judgment, 414; false oath to sched- 
ule,75; fees of referee, 496; fraud in obtaining dis 
charge, 55; fraudulent conveyances, 15, 55, 295, 374, 
456; fraudulent transfer, 154,346; funds in hands of 
receiver, 117; grounds for age iy 475; hearing 
on application for discharge, homestead ex- 
emption, 354; individual liability a direetors, 435; in- 
sanity of partner, 75; insolvency, 95, 154, 275; inter- 
vention by trustee, 35, 154; jurisdiction, 234, 275, 354, 
374; landlord’s lien, 216; leasehold, 496; liens, 154, 
liquidated damages, 216; manufacturing debts, 15; 
mechanic’s lien, 35, 475; mortgage to secure ad- 
vances, 75; opposition to discharge, 496; order of ad- 
judication, 15; partnership debts, 15; partnership or 
individual debt, 354; preferences, 56. 176, 295, 354, 456, 
475, 496; present consideration, 496 ; priority of 
claims, i5; provable claims, 254; receiver’s right to 
make proofs under fire policy, 475; reclaiming mis- 
appropriated trnst funds, 496; rent of building used 
by trustee,117; re-opening estate, 216 ; requisite of plea 
setting up discharge, 3874; right of action for 
“tort,” 95; rights of materialmen, 275; right to reject 
onerous money, 254; sale of property for taxes, 354; 
selection of trustee, 216,354; setting aside cc mposi- 
tion, 355; setting aside for lack of jurisdiction, 75; 
stay of * proceedings against debtor, 475; stock 
assessment, 374; submitting issues to the jury, 355; 
substitution of defendant’s trustees, 355; suffering 
preference through legal proceedings, 455; suit 
bankrupt’s wife against trustee, 355; suit to set aside 
fraudulent conveyance, 216; testimony of bankrupt 
as affecting prosecution, 374; title of trustee under 
conditional sale, 314; transfer of title to property by 
receiver, 75; trust estate, 254; unpaid subscriptions 
to corporation of stock, 254; voidable preference, 
475; what law governs deposit in bank, 496; who may 
maintain involuntary consideration for note, 216; 
withholding discharge, 355 

Banks and Banking, application of depositor’s indebt- 
edness. 496; authority of cashier, 15; collection of 
draft, 456; debts due public, 214; deposit of draft, 154; 
depositor’ 8 guaranty of check, 216; duty of depositor 
to examine pass book, 295; failure to notify indorser 
of nonpayment, 414; failure to promptly return 
draft, 374; forged signature, 117; knowledge of mis- 
application of trust funds, 475; lienon stock, 255; 
money had and received, 255; overdrafts, 355; recov- 
ering misappropriated funds, 154; refusal to pay 
check, 475; relation with depositors, 216; stockhold- 
er’s action for dividend, 74; stockholder’s liability, 
355, 456; taxation of franchise, 154; validity of trans- 
fer of building, 234; withholding deposit, 374. 

Benefit Societies. account and satisfaction, 315; action 
on certificate, 374; amending by-laws, 355; beneficiar- 
ies, 355; by-laws, 456; designation of beneficiary, 275 
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evidence us to health of assured, 336; increase of as- 
sessments, 197; personal liability, 336; repayment of 
premium, 216; repudiation of certificate during life 
of member, 154; repudiation of contract of member- 
ship, 56; right of executor to sue, 475; rights of mera- 
bers on pension roll, 355; suicide, 456, 496; symbols, 

176; violating state statutes, 275; what constitutes an 

accident, 255. 

Bigamy, evidence, 314. : 

Bills and Notes, action by holder under blank indorse- 
ment, 395; agreed statement of facts as a substitu- 
tion therefor, 117; as evidence of transaction, 15; as- 
signment by delivery, 117; attorney’s fees, 15; bona 
fide holder, 255, 315; bona fide purchaser, 395; burden 
of proving fraud, 95; burden of showing notice of 
defenses, 395; chattel mortgage, 315; collateral 
agreement as to amount to be paid. 117; considera- 
tion, 235; contract of suretyship, 475; contractual re- 
lation with members, 874; delay in presentment, 56; 
delivery, 456; discharge of drawer of domestic bill, 
456; dishonor, 85; duty to show Consideration, 75; ef- 
fect of acquiescence, 255; facts putting one on in- 
quiry, 197; false imprisonment, 414; forbearance to 
sue, 95; indorser’s liability inter se, 374; joint maker, 
95, 255; knowledge of infirmity when discounting, 176; 
liability of payee, 176; militation, 216; name of payee, 
136; negotiability, 176, 435; negotiability of mortgage 
note, 295; order of indorsement, 295; payment in 
chattels, 275; place of payment, 15; pleading, 496; 
presumption as to ipnocent purchaser, 56; provis- 
ions for attorney’s fees, 336; question of payment, 
234; release of dower a consideration, 315; secured 
by vendor’s lien on homestead, 35; suing indorser 
without first resorting to mortgage security, 75; 
theft of certified check, 136; unaccepted draft, 154; 
what law governs where no interest fixed, 75. 

Bonds, liquidated damages, 15; necessity of notice to 
obligor before suit, 95; service on partes in action 
on joint bond, 315; stolen coupons, 374; want of con- 
sideration, 456. 

Boundaries, acquiescence, 295; commissions, 255; dedi- 
cation of street.15; establishment, 216, 395; fee ex- 
tending to center of street, 96; general description, 
15; meandering. stream, 475; pre emption, 35; re- 
moved monuments shown by parol, 475; rights of 
foreclosure purchaser, 315; sale of land, 154. A 

Bribery, bribing jurors, 414; city officials, 176; defective 
indictment, 75; whether affected by validity of meas- 
ure sought to be passed, 496. 

Bridges, liability of county, 475; powers of county super- 
visors, 154; repairs, 435. 

Brokers, action for commissions, 496; agency coupled 
with interest, 197; agency for making loans, 395; 
agent’s act in excess of authority, 176; amending 
declaration, 255; commissions, 117, 154, 176, 295, 395, 
456; discharge, 216; employment to procure loan, 255; 
forfeited recognizance, 285; fraud on holder of 
stock, 216; instruction in action for commission, 235; 
liability of owner of building, 336; parol modification 
on contract, 315; revocation of agency, 374; right to 
commissions, 395; sale by broker’s agent to himself, 
374; sale of land, 255; telegraph company agent of 
whom, 176; unauthorized options, 155, 

Building and Loan Associations, deducting amount 
from loan, 95; maturity value of stock, 336; payment 
of loans, 197, 496; foreign corporation, 456; recovery 
of usury paid, 155; regulation within police power of 
st@te, 455; rights of withdrawing member, 136; sub- 
stantial performance, 235; usury, 176; voluntary 
liquidation, 235; voting proxies, 15. 

Burglary, date of commission, 375; indictment and in- 
formation, 398; information, 414; pleading and proof, 
15; possession of stolen property, 15, 336. 

Canals, public highways, 117. 

Cancellation of Instruments, building contract, 117; 
conveyance in consideration of support, 295; deed 
procured through fraud, 275; equity jurisdiction, 235; 
inadequacy of consideration, 315; life insurance 
policy, 414. 

Carriers, acceptance of contract limiting common law 

liability, 155; alighting from moving train, 95, 496; 

alighting passenger, 95; amending declaration, 255; 

assault on female in unlighted station, 455; assault 

on female passenger, 475; assault while ejecting pas- 
senger, 435; attempting to pass from one car to 
another, 355; authority of courts over freight and fare 
charges, 414; boarding car at usual place, 176; board- 
ing moving car, 336; boarding wrong car, 456; burden 
of showing no negligence, 414; care required as to 
passenger, 456; carrying passenger on freight train, 

395; cattle improperly transported, 375; cinder from 

engine, 235: claim against for injuries to stock in 

shipment, 375; concealment to avoid paving fare, 

136; concurrent negligence of passenger, 95; condi- 

tions imposed by town respecting street car fare, 75; 

contract for grain shipment, 496; contract of passage, 

395; damages for delay in transporting live stock, 

295; damage for delay of passenger, 435; damages for 

wrongful expulsion, 176; danger on platform of blind 

baggage car, 355; defective title, 176; delay in deliver- 





ing goods, 155; delay in shipment, 275; delay in trans- 
porting passenger, 375; delivery, 475; delivery of 
goods to whom, 395; directing verdict, 216; discrimi- 
nation in furnishing cars to shippers, 235; duty to 
furnish safe place to alight, 155; duty to furnish 
transfers, 117; duty to receive passengers on freight 
train, 395; ejecting passenger, 75; ejecting pros- 
pective passenger from freight train, 315; ejection of 
passenger, 255; escaping cinders, 155; evidence as 
to collision, 216; expulsion of passenger, 435, 456 ; fail- 
ure to deliver at destination, 435; failure to join con- 
necting carrier, 176; failure to pick up passenger, 
255; failure to stop, 275; hay as a perishable merchan- 
dise,75; injury by reason of overcrowded platform, 
117; injury due to condition caused by mob, 395; in- 
jury in slitting from slowly moving Car, 414; injury 
to alighting passenger, 295, 375; injury to attendant 
of live stock, 496; injury to cattle, 414, 496; injury to 
freight, 285; injury to intending passenger, 336; in- 
jury to passenger, 136, 414, 415, 475; injury to person 
in passenger elevators, 496; injury while seeking un- 
usual mode of egress, 395; instruction as to contribu- 
tory negligence, 395; instruction as to degree of care 
required, 235; instruction as to keeping cars in safe 
condition, 75; instruction in personal injury case, 
497; joining husband in action for lost baggage, 395; 
joint liability for injury to passenger, 216; jumping 
from car where danger is imminent, 315; jumping 
from street car, 95; legislature’s attempt to regulate 
tolls, 375; liability for wrong delivery, 155; liability of 
dominant carriers, 355; licensed hackmen, 875; limi- 
tations of liability, 216; limiting liability on carrying 
circus, 475; live stock companies, 216; loss of baggage, 
255, 355; loss of passenger’s baggage, 295; lost ticket, 
315; luggage of passenger in day coach, 35; measure 
of damages, 35; measure of damages for delay in 
shipping househould furniture, 275; mistake of ticket 
agent, 155; negligence, 456; negligence a jury ques- 
tion, 497; opportunity to feed and water stock, 43; 
oral contract of shipment, 456; person on wrong 
track, 56; pillars in street, 1386; pleading contributory 
negligence, 15; pleadings in action for injury to pas- 
senger, 35; preparation to board car,, 43; presump- 
tion as to negligence, 415; presumption of negli- 
gence, 415; protection of passenger at station, 336; 
reasonable limitation of common law liability, 155; 
refusal to deliver, 336; refusal to pay fare, 75; release 
of claims, 136; res ipsa loquitur, 235; responsibility to 
passenger, 336; return excursion ticket, 275; riding 
on foot board, 275; stopping car at crossing, 15; sud- 
den jerk at station causing injury, 75;through ship- 
ments, 276; unlawful business combination, 196; un- 
necessary force in ejecting passenger, 336 ; unreason 

able delay in unloading cars, 16; validity of muti- 
oe 255; wrongful ejection of passenger, 
176, 355. 

Cemeteries, obligations of fee owners, 16. 

Certiorari, payment of costs, 475; procedure, 216; right 
of appeal, 456; writ to review order allowing ad- 
ministrator’s claim, 56. 

Champerty and Maintenance, adverse possession, 216; 
allowance of claim, 456; as a defense to an action, 
198 ; contract to share in fruits of litigation. 375; con- 
veyance of land in possession of third person, 35 

Charities, Cy Pres doctrine, 375; liability of hospital for 
negligence of surgeons, 497; litigation affecting be- 
quest to city’s poor, 95. 

Chattel Mortgages, advancements to harvest crop, 117; 
bona fide indorser, 315; depositing goods in warehouse 
outside of state, 95; effect of possession, 216; failure 
to record, 155; finger ring, 56; foreclosure, 475; fore- 
closure and resale, 235; injunction restraining fore- 
closure, 35; interest in parties, 336: loss of lien, 497; 
necessity of demand in replevin, 476; priorities, 295, 
395; priority of claims, 315; priority over att»chin 
creditors, 255; recording, 396; replevin, 396; right o 
possession, 276; seizure of property, 435; subrogation, 
415; validity, 315, 336, 

sit ee indictment against negro by white grand 
ury, 16. 

Clerks of Courts, action on official bond, 117; fees for 
affixing jurat, 235 

Clubs, delinquent member, 75. 

Colleges and Universities, construction of will, 295. 

Collision, contributory fault, 855; cost of repairs, 117; ex- 
cessive speed in fog, 155; state regulation of inter- 
state commerce, 35. 

Commerce. contracts of third persons not parties to 
proceedings, 235; foreign corporations, 216; interfer- 
ence with interstate commerce, 375; interstate law, 
117; limitations of action, 235; sale of oleomargarine 
255; selling through agency in foreign state, 217; tag- 
ging carcasses of veal, 497. 

Common Law, effect of repealing declaratory statute, 
155 ; law of foreign state, 476; not displaced by statute, 
governs as to usury, 155. 

Compromise and Settlement, failure of consideration, 
456; impeachment on ground of mistake of fact, 355. 

Compromise with Creditors, rescission of release, 35. 
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Confusion of Goods, mortgage of stock, 198; replevin 
against landlord, 198. 

Conspiracy, adultery, 176; defined, 75; may be shown by 
circumstances, 235; nature of crime charged, 276, new 
trial to co-conspirator, 355; straw bail, 216; wrongful 
blacklisting, 476. 

Constitutional Law, abolition of grade crossing 

requiring railroads to redeem tickets, 497; ad 
ing agreement, 198; annexation of territory, 295; ap- 
pointment of guardian, 415; apportionment of sena- 
tors und representatives, 255; assessments, 456; 
bigamy, 375; building and loan assoc 5 
rier’s tracing act, 315; cemetery association, 435; 
change in plan of life company as an impairment of 
contract, 235; changing municipal corporation’s 
boundaries, 315; cider vinegar, 117; class legislation, 
155; collateral inheritance tax, 198; condemnation 
proceedings, 375; conflict of laws as to limitations, 
315; construction by contemporaneous interpreta- 
tion, 355; construction of amendment where adopted 
from sister state, 396; contempt of court, 155; corpora- 
tion charter, 255; defective allegation, 136; defective 
acknowledgments, 95; de positions. 497; directing 
verdict, 315; due process of law, 5, 476; entry of 
land for taxation, 497; equal protec tion of the law, 
16; establishment of lighting plant, 225; excise taxes, 
435; expenses of maintaining railroad crossing, 176: 
fellow servant statute, 255; fire insurance, 315; frau- 
dulent use of mails governor’s calling extra ses- 
sion of legislature, | habitual criminal act, 356; 
homestead association, 36; impairment of contract, 
155, 315; incest, 1836; indeterminate sentence act, 235; 
inequitable statute, 95; intoxicating liquors, 36, 255, 
476; judges of election in contempt of court, 435; land 
included in tax district, 255; legalizing ‘defec tive 
acknowledgment, 95; legislative interference with 
olitical privileges, 415; levy of special assessment 
or street improvement, 315; liability of county for 
services of physicians, 456; libel, 356; limitation of 
action, 235; limiting charges of employment agencies, 
497; local option law, 75; necessity of removing 
weeks, 396; non-resident lands, 16; ordinance against 
dairies and cow stables, 315; ownership of right to 
publish statutes, 16; payment of wages in merchan- 
dise orders, 356; peddlar’s licenses, 315, 456; power of 
legislature, 198; powers of state to protect shellfish, 
276; preference of veterans, 56; prospective opera- 
tion, 235; qualification of officers, 56; recovery against 
one of several defendants, 217; regulating bill boards, 
415; regulation and licensing of barbers, 476; regula- 
tion of insurance companies, 456; removal of causes, 
356; removal of snow and ice from sidewalk, 136; re- 
traction of libel, 56; right of citizens to organize, 357; 
right to order an examination, 316; sale of land fer 
delinquent taxes, 95; seizure of property under game 
law, 316; special administrator, 36; special taxation, 
497; state board of medical examiners, 415; state local 
option laws, 316; state tide lands, 476: statutes affect- 
ing payment of wages, 95; statute allowing reeovery 
of full costs, 235; statute as to verdict by nine jurors, 
75; street improvements, 276; street railway’s control 
of street, 356; summary condemnatiou of intoxicat- 
ing liquors, 16; taxation, 198, 497; taxing franchise of 
banking corporation, 155; taxing shares of national 
bank, 176; tokens in payment of wages, 316; unlawful 
restriction on sale of merchandise, 485; use of docked 
horses, 375; validity of statute giving mechanic’s lien 
to subcontractor, 225; vested rights of telephone 
company by acting under ordinance. 36. 

Contempt, judge at chambers, 235; petition for nullity 
of marriage, 95; refusal of witness to answer a ques- 
tion, 136; review, 456; what constitutes, 176 

Continuance, surprise, 155. 

Contracts, acceptance differing from ‘offe r, 96; accept 
ance for benefit of minor, 316; action, 155; action on 
joint contract, 425; aduiterous conduct of salesman, 
16; agreement between contractors as to buildings, 
457; agreement not to enter dramshop business, 75; 
agreement to resign, 56; »pplication of payments, 5A; 
architect’s certificate, 235; assignment by solvent 
debtor. 36: attorney’s fees, 316; binding effect of 
compromise, 435; building and loan associations, 316; 
champerty, 415; common ownership of personalty, 
235; compromise a consideration for release, 176: 
construction, 56, 96, 176; construction as applied to 
wood used in building, 36; construction ot agree- 
ment as to fisheries, 497; damages for rescission of 
building contract, 187; deed made for fraudulent 
purposes, 137; defense on ground of election, : 
preciation of stock given in consideration, 
covery of fraud, 276; effect of disaffirmance, 497; ef- 
fect of findings of coroner’s jury, 316; —— con- 
version, 295; extension of time for c@mpletion of 
building, 117: failure to disaffirm, 326; fraudulent 
statements, 235: gambling note, 415; illegal purpose 
of borrower, 476; illegality, 117; influence with state 
officers, 255; in violation of public policy, 198; laying 
conduit, 176; liability of obligors. 276; limiting lia 
bility of carrier, 155; liquidated damages, 497; loss 

























































of cotton shipment, 176; modification by mutual 

consent, 36; municipal corporations, 375; parol 

moaification, 96; parol rescission of written con- 

tract, 155; pasturing cattle, 26; performance, 457; 

persons liable, 16; presumption raised by pleadings, 

316; public policy, 396, 497; receivers, 217; rescis- 

sion on ground of intoxication, 217; restraint of 

competition, 316; rights to profits, 198; sale of busi- 
ness with good will, 176; sale of counterfe it money, 

236; shipment of live stock, 386; statute of frauds, 

295; strike occasioning delay, 75; suit by multiplic- 

ity, 217; survivorship, 457; tender of performanee, 
16; validity where attorney used unlawful means to 
secure patent, 336; wantot mutuaiity, 158. 

Conversion, devise to alien, 435; ga of “‘desire”’ 
in a will, 476; legacies 457; wills, 437. 

Coveyances, covsideration, 117. 

Convicts, abolishment of convict camp, 276; construc- 
tion of statutes as to hiring out, 337. 

Copyrights, damages, for infringements, 217; lawful use 
of publication, 16; suit for infringement, 476; use of 
citations from law book, 497. 

Corporations, actions against officers by minority 
stockholders, 276; action aceine under what name, 
435; action by stockholder, 155; action for account- 
ing against mortgugee, 75; acts of president, 117; 
agent’s act in ex s of authority, 177; agreement 
to give proxies, 13 igreement with promoters, 375; 
amendment of charter, 497; application for receiv- 
er by stockholders, 96; appointment of receiver, 
276; authority of manager to contract for labor, 276; 
authority of president, 457; building association, 
155; by-law lien, 457; claims by stockholders, 16; 
commissions for sale of stocks, 396; conspiracy to 
injure, 96; contract of employment, 155; contract of 
subscription, 337; contract with directors, 435; cred- 
itor’s lien, 356; defeasance clause of mortgage, 16; 
designation of defendant, 217; directors’ acts rati- 
fied by stockholders, 316; dissolution, 137, 225: dis- 
tribution of assets, 476; doing business in foreign 
state, 56,475; duration of contract, 437; duty of di- 
rectors in purchasing stock, 415; estoppel to deny 
authority of officers, 156; extending credit, 198; fail- 
ure to elect officers, 236; finding accused gui 
lesser offense, 396; forfeiture of charter, 
feiture of franchise fraud of directors, 337 
gal transfer of property, 16; impeaching mortgage 
for fraud, 75; insurance agents, 457; internal affairs, 
396; liability for principal, 76; liability for repayment 
of dividends, 256; liability of stock subscribers, 36; 
liability of stockholder, 375, 436; married woman’s 
transfer of stock, 156, minority stockholders, 16, 
396; nature of stockholder’s liability, 2236; one person 
holding entire steck, 356; parties to action compel- 
ling transfer of stock, 415; powers after dissolution, 
39%; powers measured by charter, 16; powers of offi- 
cers, 236; preferential payments. 375; preferred 
creditors, 436; reduction of capital stock, 276; re- 
scinding stock subscription, 354; rescission of con- 
tract 457; right to maintain suit, 476; rigat to pro- 
hibit dogs on street cars, 497; rights. where formed 
to succeed partnership, #47; sale of worthless stock, 
256; service on president in foreign state, 137; signa- 
ture emploving the letters, “‘Mfg.” 16; stock owned 
by one person, 396; stock subscriptions, 396. 457: 
stock, title acquired, 497; stockholder’s right to at- 
tack sale, 296; surety on liquor bond, 96: transfer of 
stock, 236; ultra vires acts, 256; unpaid subscriptions, 
356; voting by proxy, 16. 

Costs, against whom assessed, 356; agaist whom taxed, 
476; assignment of cause of action of attorney. 156; 
documents used by both parties, 436; retaxation, 
837; settlement pending suit, 156; stenographer’s 
fees, 56; who liable for, 217. 

Counterfeiting, covering penny with a silver wash, 
7#. 







































Counties, allowsnce of claim, 36; allowance of county 
treasurer’s fees, 96; attorney’s fees for discovery 
and collection of taxes, 16; claim against, a charge 
on what fund, 375; contract of district attorney, 217; 
contract of indebtedness, 236; incurring indebted- 
ness for court house repairs, 416; payment of war- 
rant on special fund, 276; police juries, 457; salary 
of county clerk, 16: sale of Invalid county \-arrants, 
56; tax collector, 198. 

Courts, amount in controversy in ejectment, 76; ap- 
pearance as affected by remanding, 36; appellate 
jurisdiction as affected by amount in controversy, 
36: bankruptcy, 276; citizenship by administrators, 
156; contempt, review by court of apnea}, 375; cor- 
recting minutes after adjournment, 337: delegation 
of judicial power, 497; depositions, 437; pS mee citi- 
zenship, 356; duty to follow supreme court decision, 
127: ex-officio sheriffs of supreme court, 436; juris- 
diction of supreme court in delinquent tax action, 
76; qualifications of short-hand reporter, 156; re- 
moval of administration proceedings, 316; restriction 
of evidence, 236; suit agaimst a state, 375; territorial 
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practices and procedure, 156; wearing apparel 
manufactured in unsanitary quarters, 56. 

Covenants, action for breach, 36; construction, 76; fail- 
ure of title, 198, 476; how construed, 76; measure of 
damage for breach, 476; title to personalty, 457; 
warranty, 156, 356, 436. 

Creditor’s Bill, amendment of bill, 457; waiver of other 
remedies, 96; uttachment lien, 96. 

Criminal Evidence, assault with intent to commit rape, 
376; books of science and art, 217; books of United 
States internal revenue collector, 96; cautionary in- 
structions, 497; conduct of uccused before crime, 
436; confessions, 296, 476; consolidation of causes, 
117; contract of district attorney, 217; credibility of 
witness, 497; declaration of co-conspirator, 56; de- 
clarations of defendant, 356; declaration of irregu- 
larity, 356; duty to limit evidence for special pur- 
pose, 3: smbezzlement, 316; expert testimony, 316; 
torgery, 36; former proceedingsbar,#56 ; homicide,336 ; 
ignorance of right to have certain witness to testify, 
196; incriminating questions, 177; injuring fence of 
another, 236; opinion as to drunkenness, 76; poison- 
ing, 316; presence at scene of crime, 256; principals 
in crime of theft, 296; proof of venue, 316; refusal to 
flee, 36; remoteness, 497; self serving declarations, 
337; statement of co-offenders, 217; statement to 
physician as res gestae, 56; testimony of physician as 
to insanity, 436; time of introducing, 156; validity of 
statements to contradict dying declaration, 56; 
weight of testimony, 436. 

Criminal Law, aiding and abetting, 476; amendment of 
minutes, 156; attempt at sexual is tercourse, 117; 
conviction, 256; effect of pleain bar, 6; errer in 
judgment. 177; exception to ruling, 96; homicide, 
2386; juror’s eligibility, 117; maintaining nuisance, 
16; malice defined, 415; motion in arrest of judg- 
ment, 237; plea of former acquittal and not guilty, 
36; plea of guilty, 497; preliminary examination, 76; 
principal in second degree,117 ; reasonable doubt, 156; 
sequestration of witnesses, 498; violation of local 
option law, 36; what constitutes a principal, 76. 

Criminal Trial, absence of accused, 217; absence of 
judge, 177; absent witnesses, 376; admissibility of 
statement of co-conspirator, 96; admission as to tes- 
timony, 177; admonishing jury, 137; aiding and abet- 
ting homicide, 415;amendment of motion for new 
trial, 476; appeal in habeas corpus proceedings, 376 ;ar- 
gument of counsel, 256; argument of prosecuting 
attorney, 415; arraignment and plea, 16; bill of ex- 
ceptions, 217, 476; burglary, 415; change of venue, 36; 
eoercion by husband, 387: concealed weapon, 256; 
confession under duress, 436; continuance, 76, 376, 
296; correction of judgment, 156; credibility of ac- 
cused, 217; cross. examination, 376, 436; death of ac- 
cused, 56; declaration of a co-conspirator, 457, 498; 
declaration of companionas res gestae, 376; discre- 
tion of judge in questioning witness, 296; duty to 
give requested instructions, 236; embezzlement, 96; 
error in written charge supplied orally, 17; evi- 
dence at preliminary hearing, 396; evidence in 
homicide ease, 436; evidence of one of several con- 
spirators jointly tried, 217; exclusion of witnesses, 
457; expert witness, 76; extra judicial confession, 236; 
failure of state to make a case, 236; failure to charge 
that jury can recommend mercy,198; failure to swear 
witness, 396; failure to tendercorrect charge, 415; 
failure to verify jeopardy. 156; former jeopardy, 236, 
396; handcuffing witness in presence of jury, 415; 
harmless overruling of pertinent question, 198; hypo- 
thetical instruction, 226; illegal sale of liquor, 376; 
impeaching verdict, 436; inconsistent defenses, 436; 
indeterminate sentence, 316; insanity of accused, 
396; instructions, 316; instructions as to self-de- 
fense, 436; intoxicating liquors, 236; joint indict 
ment, 396; judge injury room, 198; judicial notice of 
system house numbering, 415; larceny, 396, 436; 
manslaughter, 396; minority of juror, 156; newly dis- 
covered evidence,2% ; objections to grand jurors,376; 
opinion of witness, 56; order of admitting tesjyimony, 
118 ;peremptery challenges, 457 preliminary examina- 
tion, 316; presence of accused, 356; reading testi- 
mony of deceased witness, 415; reasonable doubt, 
217, 316; refusal of motion for continuance, 356; 
refusal to exclude statement, 118; refusal to ex- 
clude witness from court room. 256; remarks of 
court to jury, 296; res gestae, 436; right to speedy 
trial,177; rightsto be heard by counsel, 376; rule 
as to requested instructions, 316; selling liquor 
to minor, 198; service of statement of facts, 76; 
severance of defendants jointly indicted, 316; 
statement of penalty by court, 376; statutory pen- 
alty. 457; sufficiency of application for change of 
venue, 236; supplementary statement by accused. 
476; transcript of testimony,415; voidable sentence. 
415; waiver of argument, 415; what constitutes 
self-defense, 39f; witness remaining in court 
room, 156. . 

Crops, parol evidenee of agreement, 256. 

Customs and Usages, damage for delay in shipping, 316; 








state export tax on shell fish, 276; unauthorized ship- 
ment, 396. 

Curtesy, conveyance to wife and her bodily heirs, 415; 
descent of realty, 396; married woman as heir, 156; 
when exists, 306. 

Damages, admissibility of nortality tables, 2u6; adver- 
tising contract, 198; as affected by insurance carried, 
156; breach of agreement to lend money, 317; breach 
of contract, 16; building contract, defective work, 
376; changing grade of street, 396; contracts, 96; de 
fective sidewalks, 415; duty to lessen, 357; earning 
capacity of wife, 426; examining defendant as to 
financial standing, 156; excessive verdict, 56, 118, 156; 
excessive verdict for loss of foot, 118; nowy tee | of 
life, 317; expense of physician’s services, 415; failure 
to thresh grain,436 ;fright causing physical injury, 198; 
future pain, 296; impairment of earning capacity, 16; 
impossibility of performance, 96; injury not the 
proximate cause, 256; injury to anixeal, 387; injury to 
minor, 177; instructions in passenger elevator case, 
415; instructions respecting future pain, 355; liability 
of landlord for defective premises, 86; license to cut 
logs, 276; liquidated damages, 517; medica! services 
an element, 96; mental sufferings, 226; minor’s loss 
of arm, 177; nervousness resulting from injuries, 896; 
remote negligence an element to mitigation, 376; re- 
moval ef timber, 396; rental value of houses, 156; re- 
tention of wages until completion of contract, 76; 
salary received during disability, 498; trespass of 
sheep, 376; unchastity as an element affecting dam- 
ages, 96; value of mare, 356; wrongful assault, 356; 
wrongful expulsion, 416. + 

Dead Bodies, removal! from cemeteries, 397. ‘ 

Death, action for damages by next of kin, 96; action for 
negligent killing under Tennessee statute, 276 ;cheer- 
fullness of deceased irreievant, 217: deduction of ex- 
penses from damages obtained. 397; delivery of deed, 
156; doctor’s bills and burial expenses, 356 ; excessive 
verdict, 476; failure of statutory beneficiaries, 356; 
insurance as an abatement of damages, 416; jurisdic- 
tion of federal court, 236; measure of damages, 397; 
mortality tables, 498; punitive damages, ?17; self- 
defense, 137. 

Dedication, acceptance by city, 17; acceptance of street, 
36; acts as evidencing intention, 17; alley appurtenant 
to land somsenes. 436; highways, 476; street in plat- 
ted tract, 156, : 

Deeds, after acquired title, 17; ambiguity, 457; condition 
subsequent, 236; construction, 96; construed as to re- 
striction, 457; contingent remainder, 3817; con- 
tract for fruit crop, 256; conveyance of water rights, 
387; conveyance when under influence of liquor, 118; 
delivery, 426; designation of grantee, 276; effect of 
misdescription, 236; estate created, 426; execution 
sale, 156; firm as grantee, 226; gifts of realty, 436; 
grantor of unsound mind not under guardianship, 
198; husband and wife, 177; impeachment, 177; mala 
fides, 416; mutual capacity of grantor, 177; persons 
non compos mentis, 56; restrictive covenants, 3897; 
rights of after born children, 296; testamentary dis- 
position, 17; undue influence, 17; what interest con- 
veyed, 36. 

Depositaries, county funds, 476. 

Depositions, admissibility, 337; commission to take, 436; 
limitation on power of courts, 298. 

Descent and Distribution, avoidance of ancestor’s deed, 
96; beneficiary’s deceased partner, 317; children of 
the half blood, 118; creditor’s bill, 96; determination 
of heirs, 17; division of estate, 416; enforcement of 
legitime, 296; heirs liability for debts, 96; heirs limited 
to rights of ancestor, 296; irrigating ditch, 337; mar- 
ital rights of wife, 436; monument over grave, 436, 
resulting trusts, 317; rights of divorced hnsband, 457; 
right to surviving husband, 436; seizin, 156; vested 
remainder, 177. 

Discovery, dissolution of partnership, 416; inadvertant 
failure to answer interrogatories. 426; inspection of 
letter press copies, 276; production of books and 
papers, 156 

Dismissal and Nonsuit, action against agent, 476; bill 
for specific performance, 296; want of jurisdictional 
amount, 276; when allowed, 276. 

Disorderly House, harboring prostitutes, 356; shadow- 
ing by private detective, 416. 

Disturbances of Public Assemblage, religious worship, 
76. 


Divorce, action for alimony barred, 198; alimony, 177; 
alimony within the court’s discretion, 76; assignment 
of life insurance, 276; attachment to pay alimony, 
436; collusion, 498: condonation of adultery, 17; con- 
tinuous quarreling. 177; custody of child, 376; cus- 
tody of children, 376; decrees of sister state, 476; 
desertion, 157; dower. 457: inchoate mght, 177; juris- 
diction of court, 436; laches in asking for alimony, 
356; personal service, 96; prematurity of action, 457; 
proving adultery, 436; recrimination, 317; refusal of 
sexual intercourse, 276; refusal to follow husband to 
home provided, 416; re-opening case to assess main- 
tenance for children, 118; residence, 317; residence in 
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two jurisdictions, 118; residence of parties, 157; trial 
de novo on appeal, 476. 

Domicile, intention as an element in determining, 17. 

Dower, antenuptial agreement, 118; effect of execution 
sale, 296; lease, 96; partition, 498; service of publica- 
tion, 317; vendor’s lien, 397; widow’s share of pro- 
ceeds, 296. 

Drains, assessing land in another county, 96, 

Easements, constructive possession, 376; drain for sur- 
face water, 96; forfeiture of right to road, 17; implied 
covenant as to existence, 36; invasion, 236; prescrip- 
tion rights to way of necessity, 387; right of way over 
railroad, 256; right of way over surrounding tract, 
87; cights of administrator, 17; way of necessity, 177, 
Ode 

Ejectment, action by decedent’s heirs, 157; admissibility 
of abstract of title, 477; appropriation of highway, 
157; estoppel to deny title, 276; possession suflicient 
as against mere trespasser, 118; question of bona fide 
purchaser forj ury, 436; recovery of easement, 217; 
statute of limitation, 397; title of plaimtiff, 37. 

Elections, blank ballots, 236; contest, 57, 416; custody of 
ballots, 3897; distinguishing marks on ballots, 
817; executrix’s set-off of rent, 118; failure 
of board. o furnish tally list, 476; mandamus 
to register, 2%; Maryland registration law, 287; 
necessity of exhibiting poll tax, 96; rejection of bal- 
lot, 57; right to place on official ballot, 118; sale of in- 
toxicating liquors on election day, 157; settlement of 
disputes within a political party, 57; writing candi- 
date’s name on ballot, 256. 

Electricity, breach of contract to furnish sufficient cur- 
rent, 296; defective insulation, 256; diligence re- 
quired of company, 157; live wire, 76; negligent 
contact with other wires, 317; res ipsa loquitur, 477. 

Elevators, private switch, 157. 

Embezzlement, mistrial, 337; question for jury, 198; 
sufticiency of indictment, 57. 

Eminent Domain, abandonment of improvement after 
condemnation proceedings, 97; abatement of public 
nuisance, 317; acceptance of award in condemnation 
proceedings, 317; cemeteries, 437; changing street 
grade, 237; closing street, 198; condemnation pro- 
ceedings, 296; cost of removing building, 376; damage 
from railroad locomotive, 256; damage to land not 
taken, 416; description of premises in condemnation 
proceedings, 416; determination of damages by jury, 
17; dismissal of condemnation proceedings before 
acceptance, 76; electrie railway as an additional serv- 
itude, 356; elevated raclroad, 97; enjoining construc- 
tior. of street railroadi, 437; estate acquired, 397; evi- 
dence of value, 57; fishing rights, 157; items consid- 
ered in determining damages, 97; land taken for 
public road, 317; notice of telegraph > right 
of way, 376; ordinance probibiting sign boards, 416; 
payment of damages, 296; permissive use of stream, 
376 ;powers of municipality,177; private corporations, 
376; property held for public use, 256; public purpose, 
857; railroad’s unwarrantable trimming of shade 
trees, 177; retaining compensation in condemnation 
proceedings, 498; rights remaining in owner of land, 
198 ; telegraph company, 376; telephone company, 498 ; 
telephone polesin highway, 37; title, when acquired, 
457. 

Entry, writ of, action forrecovery of land, 97; effect of 
judgment, 37. 

Equity, agreement not to sue, 97; amending answers, 
157; assignment of judgment, 397; bonds of dissolved 
municipal corporations, 477; effect of setting down 
pleas for argument, 296; evidence given on cross 
bill, 416; failure to insiston demurrer, 317; joinder 
of defendants, 37; multiplicity of suits, 217; political 
rights, 296; responsive answer, 57; right to retain 
jurisdiction, 276; specific performance, 477; taxing 
costs as to parties, 118; testamentary trust, 157; what 
constitutes “laches,” 76. 

Escape, what constitutes a jail, 37. _ 

Escheat, orders in probate proceedings, 337. 

Estoppel, acknowledgment of child as heir, 317; acqui- 
escence in railroad construction, 97; against state, 
217; competency, 256; conducting business in an- 
other’s name, 296; consideration for contract, 17; 
conveyance on parol contract, 256; covenants of war- 
ranty by married woman, 177; devestment of title, 
57; execution sale, 317; executor’s repudiation of oil 
lease, 76; extension of mortgage, 237 ;failure of incon- 
sistent depositor to examine pass book, 296; incon- 
sistent claims, 57; contentions, 256; married woman’s 
deed, 237; mortgaged crop, 498; objection not made 
in trial court, 157; placing title in another, 357; plead- 
ing,397 ; representations, 237; res judicata, 296; result- 
ing trusts, 297; title to personalty, 337; validity of 
trust deed, 457; where facts are within the knowl- 
edge of both parties, 157; wife joining in deed, 37. 

Evidence, admissibility, 157; agency of wife in purchas- 
ing goods, 97; alienation of affections, 97; ancient 
newspaper articles, 237; books of account, 297; certi- 
fied copy of judgment, 317; comparative negligence, 
157; compensation of professioral nurse, 37; consid- 





eration shown by parol, 237; construction of docu- 
ment, 57; construction of written instrument, 57; 
conversion of injured party after accident, 17; con- 
version, 317; conveyance to widow, 397; coupon book 
on cross bill, 416; court record, 416; cross-examina- 
tion of expert, 76; dangerous machinery, 437; de- 
ceased witness, 97; declaration against interest, 397; 
declaration as part of res gestae, 297; description of 
land in tax deed, 256; dissolution of partnership, 17; 
ditch in street, 457; examination of book of accoupts, 
317; exclusion of witness, 76; execution suite, 416; 
expert opinion on hypothetical case, 198; expert’s 
opinion as to contributory causes, 76; expert testi- 
mony as to value of goods,17; formation of new 
counties, 276; fraudulent misrepresentations, 276, 
397 ; fraudulent representations as to age, 217; “good 
faith,” 397; guaranty, 157; hypothetical questions, 
97; infant’s admission against interest, 297; insan- 
ity, 297 ; judicial notice, 118, 337; judicial notice as to 
swinging storm doors, 477; judicial notice of names 
of streets, 17; judicial notice of ordinance, 57; laws 
of foreign state, 477; legality ef ordinance, 157; let- 
ters, 317; letters of agent, 147; letter press copy of 
letter, 387; lex loci contractus, 376; lost instruments, 
498; mailing of letter, 17; mare with foal, 118; min- 
utes off stockholder meeting, 276 ;moditication of con- 
tract, 17; non expert evidence, 416; non-suit, 137; 
official deed books, 97; oral testimony varying terms 
of passenger ticket, 177; parol agreement affecting 
land, 457; parol evidence of consideration, 437; parol 
testimony to explain lease, 416; parol testimony to 
vary fire insurance contract, 398; partnership, 17; 
physicians testifying as expert, 477; pleading foreign 
Statutes, 157; pleadings in justice courts, 397; postal 
registry receipt, 157; presumption as to foreign law, 
17; rresumption of validity, 457; prior parol agree- 
ments, 297; probable results of injuries received, 37; 
province of jury, 118; receipt for adyancement, 317; 
record entries, 157; reputation, 97; results of dissec- 
tion of limb, 76; right of property quotations, 498; 
safety of appliance of pile drivers, 437; sale of liquor 
to minor 256; sale of medicine containing intoxi- 
cating properties, 57; sale of soda fountains,198 ;scale 
of wages, 76; self serving declarations, 217; settle- 
ment of decedents estate, 317; special knowledge 
justifying opinion, 57; speed of car, 3387; supplies 
furnished wife living apart, 416; tenants holding con- 
flicting estates, 198; testimony as to value of horse, 
437; to show consideration greater than named, 57; 
trover and conversion, 477; true consideration of 
deed, 118; undisputed testimony of witness, 357; 
value of farm labor,177; value of peach orchard, 
237; varying written contract by parol, 416; waiver 
of defense, 477; weight of positive and negative tes- 
timony, 477; will contest, 76; written contract, 97 
477. 

Exceptions, time of filing, 256. 

Exceptions, Biil of, Mandamus to compel signing, 416; 
signing within the time limit, 97. 

Exchange of Property, marshalling assets and securi- 
ties, 97. 

Execution, agreement not to enforce judgment, 287; 
assertion of hostile title, 317; contempt of order for- 
bidding disposition of property, 37; delay in having 
sale set aside, 376; description of property, 337; dis- 
qualification of appraiser, 37; duty to divide prop- 
erty, 17; forthcoming bond, 397; judgment a lien on 
leasehold, 498; judicial sales, 437; party in interest, 
118; redemption by creditors, 416; right to redeem, 
199; security deed, 376; tender of purchase money, 
title of purchaser at attachment, 457; title of 
purchaser of judicial sale, 337; vested remainder, 
297 






Executors and Administrators, acceptance of succes- 
sion, 157; accounting, 57, 177, 437; action against 
sureties, 177; action by next of kin to set aside let- 
ters of administration, 37; action on note by inde- 
pendent contractor, 57; administration bond, 277; 
adverse interests, 17; asset of executor, 77; assign- 
ment by legatee, 376; attorney’s fees, 237; attorney’s 
lien, 457: authority of executor, 397; claims against 
estate, 118, 455; claim for washing and nursing, 297; 
claims of brokers in sale of estate, 458; conversion 
of property of estate, 97; decree of distribution, 416; 
delegation of authority, 277; discharge of adminis- 
trators, 317; disinterested party’s right to contest 
claim, 458; distribution of estate, 237; duress, 97; 
duty to discharge mortgage, 498; effect of appeal 
from probate decree, 337; effect of will, 297; entries 
in books, 217; evidence in claim for services by do- 
mestic, 437; execution of mandate of supreme court, 
297; expenditures for legatees, 317; failure to ac- 
count, 177; fees, 256; final accounting, 437: foreign 
executors, 477; grant ofletters not conclusive as to 
widowhood, 416; homestead award to children, 17; 
individual liability, 317; interlocutory judgment, 
357; joint liability, 118; legacies, 458; liability for 
loss of goods, 157; money loaned to intestate, 338; 
negligence in collection of note, 177; objection to 
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grant of lettters, 256; payment of mortgage 
debt after mortgagor’s death, 376; personal 
liability, 437; persons entitled to attack admin- 
istrator’s bond, 477; power of court to revoke 
decree, 317; power of sale, 137; powers of testament- 
ary trustee, 217; probating claims not itemized, 318; 
right to administer, 199; right to appoint, 477; right 
to inherit, 217; right to recover on bond of predeces- 
sor, 357; right to redeem testator’s land, 437; sale by 
executors, 118; sale of land, 118; sale to pay annui- 
ties, 277; sale to pay debts, 17; sale under power, 
458; services rendered decedent, 458; setting aside 
tax sale, 458; settlement of speculative account, 157; 
substitution of new plaintiff, 256; use and occupa- 
tion, 277; validity of sale where administratrix pur- 
chased, 416; widow’s rights before assignment of 
dower, 37. 

Exemptions, alimony where husband is head of family, 
157; community property, 397; extent of attorney’s 
fees, 199; garnishment, 37, 137, 256; homestead, 477; 
recovery from purchaser, 218; selecting horses ex- 
empt, 177; wages paid in advance, 157. 

Explosives, blasting, 256; injury to servant, 477; liability 
for damage due to packing, 357; proximate cause of 
explosion, 218. 

Extradition, sufficiency of indictment, 178. 

Factors, returning goods to consignee in damaged con- 
dition, 137. 

False Imprisonment, arrest by officer, 397; damages af- 
fected by honest mistake, 157; judicial officers, 498 ; 
justice of the peace, 477; liability of justice, 137; sub- 
sequent confession of guilt, 416; use of middle name 

278 in law, 357. 

False Pretenses, subsequent confession of guilt, 416; 
swindling life insurance company by pretense of 
death, 4. 

Federal Ceurts, ancillary jurisdiction, 118; denial of 
jurisdictional allegations, 498; dissolution of part 
nership, 218; legality of congressional district, 477; 
state decision on constitutionality of statute, 17. 

Fences, malicious mischief, 318. 

Ferries, injury to nassenger, 338. 

Finding Lost Goods, treasure trove, 455. 

Fire Insurance, action against agent for wrongful issu- 
ance, 477; additional insurance, 477; breach of con- 
dition of policy, 118; concealment of a material fact, 
318; effect of delivery without prepayment of prem- 
ium,338; evidence as to value of property, 199; fail- 
ure to return unearned premium, 277; increased risk, 
178; insurable interest, 137; legislative control, 17; 
mortgagee’s interest, 318; misstatement of interest 
in application, 77; mutual mistake, 157; preventing 
appraisement, 57; proof of loss, 318; proving value 
of destroyed property, 178; representations, 277; 
right of creditors, 118; sawmill to remain idle, 338; 
selection of arbitrators, 376; stipulations, 27, 498; 
time for filing proof of loss, 357; unoccupied build- 
ing,477; vacant premises, 397; valued policy stat- 
ute, 397; waiver of appraisement, 218; waiver of 
proofs, 477; where payable to tenant of life estate, 
416. 

Fish, conveyance of fishing rights, 218; rights of owner 
of inland lake, 477. 

Fixtures, as affected by eextensionjof lease,477; belting 
in mill, 218; heating apparatus, 119; removal of equi- 
table owner, 18. 

Forcible Entry and Detainer, action on appeal bond, 218; 
constructive possession, 277; ease as evidence of ex- 
tent of possession, 498; title not litigated,157. 

Forgery, check to “the order of cash,” 257; evidence, 
119; instructions, 377; publishing false order, 237; 
sufliciency of indictment, 37. 

Franchises, presupposes a benefit to the public, 377. 

Fraud, certificate of deposit imparting notice, 377; de- 
ception as to number of acres conveyed, 97; false 
representations, 357; materiality of representations, 
417; question for jury, 247; releasing. right of action, 
338; right to rely on representations, 458; sufficiency 
of evidence, 277. 

Frauds, Statute of, abandonment of mining claim, 377; 
agreement to answer for debt of another, 237; agree- 
ment to repay option, 178; appointment of agents, 
137; contract for water supply, 377; debt of another, 
498; goods to be manufactured, 397; incoming part- 
ner’s liability for firm debts, 18; negotiating loan, 
297; oral agreement for lease, 178; oral permission to 
make alterations, 437; parol contract of sale of land, 
97; parol contract to convey land, 218; performance 
of one party within the year, 57; pleadings, 477; pre- 
nuptial parol contract, 97; promise to pay debt of an- 
other, 458; sale of land, 257; specific performance, 338. 

Fraudulent Conveyances, action to annul, 158; assign- 
ments of notes to wife, 97; attachment, 458; bank- 
ruptcy, 247; bona fide purchaser, 137; burden of 
proof, 317; constructive trusts. 119; conveyance to 
daughter for future support, 37; creditor’s bill, 357; 
equity to attack, 477; giving earnings to wife to avoid 
levy, 18; homestead, -°417, 437; insolvency of debtor, 
218; insolvent partnership, 187; intent, 398; judgment 





398; judgment creditor,"137; mechanics’ lien, 498; 
nataral gas controlled by state, 877; parol trust, 137; 
personal property, 158; preferences, 37; purchase of 
trust, 498; rents and profits of land, 97; right of surety 
on defendant’s bail bond, 218; right to restrain, 357; 
sale of personalty, 338; setting aside, 397; sufficiency 
of petition, 318; validity as between immediate par- 


ties, 18. 
Game, right of possession, 237; rights of owner of soil, 


Gaming, future delivery, 57; illegal consideration for 
check, 277; liability of stakeholder, 477; municipal 
regulation of pool selling, 318; seizure of gaming im- 
plements, 178. 

Garnishment, gift from insolvent father, 18; ignorance 
as an excuse for failure to answer, 437; jurisdiction, 
237; partnership, 158; trustee, 18, 

Gas, duty of company to supply dwelling, 97; right to 
excavate roads, 57, 

Gifts, hank accounts, 318; causa mortis, 357; declaration 
of testater in establishing gift causa mortis, 119; 
parol conveyance of land, 218; property conveyed, 
119; what constitutes gifts to realty, 437. 

Good Will, foreclosure ot chattel mortgage, 437. 

Grand Jury, challenge to panel, 318; effect of statutory 
disqualification, 377; report of unsafe condition of 
theater, 57. 

Guaranty, consideration, 37, 119; guarantor’s liability, 18; 
notice of acceptance essential, 417; notice of detault, 
357; notice of nonpayment, 18; payment of rent, 97; 
pledge of credit, 338. 

Guardian and Ward, compensation, 257; entering upon 
estate of infant, 487; family meeting, 137; fraudulent 
conveyance, 437; life insurance, 297; privileged com- 
munications, 18; rights of father, 158; right to cus- 
—— 458 ; right to select guardian, 18; sale of ward’s 
realty, 18; suit against foreign testamentary guar- 
dian, 97; surrogate’s discretion, 498; use of guardian’s 
money, 277; wrongful use of funds, 277. 

Habeas Corpus, custody of child, 18; federal courts, 478. 

Hawkers and Peddlers, licenses, 458; original packages, 


338. 
Health, failure to comply with laws, 119; powers of city 
council, 158; services of physieians during epidemic, 


218. 

Highways, adverse user, 458; coaster colliding with 
wagon left in street, 357; collision of vehicles, 218; 
contributory negligence, 237; estoppel in question, 
277; gravel road election, 417; leaving horses un- 
hitched in street, 498; narrowing on account of barn, 
119; negligent obstruction, 357; notice of defect, 437; 
obstruction, 77; opening county road, 178; road dis- 
trict attorney, 458; title of prescription, 277. 

Homestead, abandonment, 18, 857; agreement to convey, 
#57; business homestead, 338; dying declarations, 97; 
exemptions, 297; foreclosure of mortgage, 417; 
fraudulent conveyance, 18; husband and wife, 377; 
husband’s deed to wife, 338; incumbrarce, 297 ; judg- 
ment liens, 417; land held under contract, 437; lease, 
199; loan tor improvements, 97 ; mortgage, 57, 498; sale 
by husband, 37; setting aside, 257; unexecuted inten- 
tion to create, 77; widow’s incarceration, 237. 

Homicide, admissibility of threats by deceased, 437; 
adultery with accused’s wife, 287; arrest by private 
person, 187; assault hastening death of deceased 
party, 178; assault with intent to kill, 137, 199, 838; 
burden of proof, 138; competency of evidence, 498; 
corpus delicti, 478; cross-examination as to motives, 
57; defense of insanity, 158; dying declarations, 77, 
417, 478; evidence, 417, 458; evidence admissible in dis- 
pute as to property rights, 77; evidence as to aeci- 
dental killing, 138; impeaching verdict, 437; implied 
malice,398; instruction, 77; instruction containing 
“eminent” for imminent, 178; intoxication, 158; kill- 
ing of husband on account of infidelity, 338; killing 
of third person under compulsion, 18; malice afore- 
thought, #48; manslaughter, 119, 417; murder in first 
degree, 437; murder in second degree, 257; murder ot 
officer while dispossessing tenant, 498; mutual com 
bat, 57; objections not made at trial, 18; self-defense- 
97, 137, 237, 277, 137; sufficiency of indictment, 498 ; third 
person yam go | participating in altereation, 877; 
unintentional killing, 437; viewing scene of crime, 
277; what constitutes murder, 18; what constitutes 
voluntary manslaughter, 398. 

Husband and Wife, accord and satisfaction, 158 ; acknowl 
edgment of deed by wife, 458; action by wife for per- 
sonal injuries, 97; agency as to sale of land, 119; ante- 
nuptial agreement as to place of residence, 178; ap 
plication of money paid to creditor, 77; attorney’s 
fee in divorce proceedings, 37; attorney’s fees in 
suit against husband, 338; allowance for separate 
maintenance, 18; cancellation of trust deed, 257; 
community property, 218, 237, 277, 297, 377, 478; consti- 
tutional provisions respecting separate property, 
357 ; desertion, 478; easement in wife’s land, 37; eject- 
ment, 417; entireties and joiut tenancies, 458; estop- 
pel, 377; estoppel as applied to married women, 77; 
gift to wife, 138, 257; homestead and community 
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debts, 297; husband’s agency, 297; infant married 
woman, 318; joint obligors, 357; land acquired by vir- 
tue of marital rights, 338; lease of community prop- 
erty, 119; liability for husband’s debts, 158; liability 
for wife’s torts, 297; liability of husband when liv- 
ing agent, 417; limitations, 477; marriage settlement, 
458; married woman’s contract, 45* ; married woman’s 
right to dispose of personalty, 138; mortgage, 37; 
mortgage to pay husband’s debts, #15; note to hus- 
band, 98; presumption as to community property, 
417; property rights, 37; sale of good will of business, 
357 ; separate property, 458; reduction of wife’s stock 
to possession by husband, 237; tenants by entirety, 
437; void deed, 178; wife’s earnings, 458; wife’s lia- 
bility for family necessaries, 257. 

Improvements, entry on land of another, 37. 

Indians, intoxicating liquors, 237. 

Indictment and Information, averment of time, 18; desig- 
nation of defendant, 119; evidence showing greater 
offense than that chargep 77; failure to verify infor 
mation, 377; reasonable doubt as to degree of crime, 
158; sale of spirituous liquor, 199; selection of grand 
jurors, 138; usingthe participal form of expression, 
77; waiver of verification, 158. 

Infants, contract for puttingincrops on shares, 377; es- 
toppel to deny deed, 218; gambling transactions, 277; 
guardian ad litem, 15; medical expensesin action for 
personal injuries, 257; misrepresentation of age, 178; 
repudiating contract, #57; restoration of benefits re- 
ceived under contract, 297. 

Injunction, abutting owner's right in park, 417; appeal- 
able orders, 877: contract of board of education, 458; 
counsel fees, 237; cutting timber, 398; effect of an ap 
peal, 98; elements of damage in action on bond, 287; 
enjoining prosecution of violation of local option 
law,257; invalid ordinance, 77; irreparablelinjury, 318; 
liquor ordinance, 357; mining claim, 57; multiplicity 
of suits, 199; municipality’s damage scheme, 3898; 
ordinance reducing railway rates, 377; police officer 
in suspected gambling joint, 498; railroad ticket 
brokers, 37; remedy at law, 57, 318; removal of per- 
sonal property, 199; restraining persons from acting 
as stockholders pending inquiry, 238; sale of corpor- 
ate stock, 297: solvency of defendant, 57; suit by 
executor, 178; when granted, 158 

jnnkeepers, guests, 338; liability for lost jewelry, 257; 
powers to 'ieense, 218; spilling water on guest, 77. 

Insane Persons, appointment of guardian ad litem, 17; 
inquisition, 277; juri sdiction by county court, 238. 

Insolvency, appellate jurisdiction, 437; liability of surety 
on probate bond, 37. 

Interest, absence of agreement, 178; contribution be- 
tween sureties, 417; failure to demand interest in 
complaint, 178; failure to stipwlate rate, 238; judg- 
ments, 377; time of allowance, 338. 

Internal Reveuue, legacy tax, 297. ® 

Interpleader, burden of proving absolute, 318; power of 
sale, 188; requisite necessary to file bill, 199; when 
granted, 158 

ntoxicating Liquors, bona fide loan of liquor, 57; bond 
conditioned upon observance of liquor law, 138: ille- 
gal prescription by physician, 437; illegal sale at 
drug store, 318; keeping saloon open on legal holi- 
day, 138; liability of seller to injured person, 178; 
nuisances, 277; penalties 437; percentage of alcohol, 
18; physician’s certificate, 338; remonstrance to 
granting liquor license, 257; revocation of license, 
58,178; rights of illegitimate child, 478; right to sell, 
437; sale for medical purposes, 318; sale for sacra- 
mental purposes, 77; sale on election day, 138; sale 
on Sunday, 158; sale in violation of law causing 
death, 98; saloon and restaurant, 138; seizure while 
in possession of express company, 238; signature 
for petition for license, 18: Sunday closing, 458; void 
license, 178; wholesale, 478. 

Joint Adventures, intent of parties, 138. 

Joint Tenancy, funds in bank, 77. 

Judges, authority of judge pro tempore, 171; enjoining 
enforcement, 199; modification of order made 
by predecessor, ; setting aside an order granted 
by predecessor, 357; statute creating newjudicial dis- 
trict, 17; title to office, 277. 

Judgment, action to recover land, 417; agreement with 
judgment debtor, 178; ambignous decree, 417; ask- 
ing equity to vacate, 438; attacking levy of execution, 
77: collateral attack, 138, 218, 238; compromise of 
judgment debt, 338; decision on jurisdiction, 318; 
default, 188; defective return of process, 438; de- 
gree of care required of boy, 58; effects on stran- 
gers, 438: entry nunc pro tunc order, 158; estoppel, 
158: forcible detainer, 178; foreclosure of mortgage, 
18; fraud in procuring, 318; garnishment, 138; inval 
idity apparent from judgment roll, 459; joint and 
several, 438: joint defendants, 158; landlord and 
tenant, 158; mistake in law, 377; modification, 238; 
on whom binding, 138; partition as affecting home- 
stead perjury, 277; presumption where relief grant 
ed exceeds petition, 877; priority of liens in suit for 
partition. 138; property subject to lien, 398; protec- 















tion for judicial act, 37; questions concluded, 478; 
railroad and engineer joint defendants, 438; relief 
granted not sought by pleadings, 37: report of ref- 
eree, 338; res judicata, 138, #57, 417, 459; res judicata in 
subsequent action, 199; review of decree, 138; scire 
Sfacias to revive, 37; scope of in action of writ of en- 
try, 38; setting aside, 178; setting aside tax deed, 
388; signature required in execution sale, 138; speci- 
fic performance, 58; suit for taxes, 58; suspension 
and vacation, 98; time of motion to open default, 
148; verdict non obsiante, 478; want of jurisdidtion, 
478; want of necessary parties, 297; when judgment 
will be arrested, 398; when action was fraudulently 
instituted, 488; who liable, 257. 

Judicial Sales, agreement to chill bidding, 318; inade- 
quacy ot price, 238. 

Jury, challenge for cause, 417; conflicting statements 
in instructions. 158; foreclosure of laborer’s lien, 
417; local option law, 38; qualification, 877; qualifi- 
cation of juror having claim against road, 357; 
right to in quo warranto, 58; right to jury in equity 
case, 238; right to jury trial, 357; time within which 
to ask for special jury, 138; too frequent service, 77; 
validity of drawing, 38. 

Justices of the Peace, appearance, 318; appearance a 
waiver of irregular citation, 297: countes-claim 
filed first in circuit court on appeal, 238; injuries to 
horses, 98; paying over money paid intocourt, 459; 
right to sue, 257. 

Kidnaping, evidence necessary to secure conviction, 
277 


Landlord and Tenant, abandonment of premises, 77; ac- 
tion to annul prior lease, 137; agreement as to crops, 
277; assault by servant, 148; assignment of lease, 
199; assumption of lease, 277; breach of covenant to 
repair, 478; completion of leased premises, 417; con- 
structive eviction, 38, 328; conveyance of land held 
under lease, 58; crop agreement, 175: damages by 
water, 257; damages where continuing, 377: defec- 
tive petition in action for personal injury, 77: defec- 
tive premiums, 238; defects in construction, 499; de- 
nial of landlord’s title, 138; destruction of building, 
459; destruction of leased property. 158; distress 
warrant, 178;duty to repair, 357; estoppel to deny 
dedication of street, 15; failure to deliver possesion, 
257 ; failure to pay taxes, 257; failure to repair, 257; 
flooding property, 338; holding over after expira- 
tion of lease, 2457; holding over under option to renew 
lease, 277; implied agreement, 298; implied coven- 
ants, 298; knowledge of defective premises, 58; 
knowledge of unsafe condition of premises, 139; 
lease, 150; leasing farm on shares, 119; lease of land 
for one year, 277; liability for rent under invalid 
lease, 38; liability of lessor, 358: liability to one ten- 
ant for negligence of another, 377: lien on crops, 18; 
limitations, 139; limitations us affecting action of 
ejectment. 139; monthly tenancies, 277; non-payment 
of rent, 417; option to purchase, 478; payment of 
debt, 377; personal injuries, 178; purchaser’s know- 
ledge of tenancies, 139; removal of trade fixtures, 
58; renewal of lease, 377; repairing fences, 298; right 
to take from pond, 199; rival knowledge of tenan- 
cies, 139; sale of crops, 178;seeking recovery on dif- 
ferent theory from complaint, 398 
seizure for rent. 459; severed crops. 398; sharing 
crops, 199; specific performance, 238; substituted ten- 
ant, 417; suit by municipality, 158; termination of 
tenancy, 298; title to crops, 218; waiver of landlord’s 
lien, 318; waste, converting windows into doors, 438; 
when payable, 139. 

Larceny, consent of owner fraudulently obtained, 417; 
evidence, 199; indictment alleging theft of lawful 
money, 98; offense committed, 358; possession of 
stolen property, 199; receiving stolen property, 218; 
stealing wife’s property, 257; sufficiency of indict- 
ment, 149; unconstitutionality of statute. 77; vari- 
ance between complaint and information, 218; what 
proof sustains indictment, 377. 

Lease, conditions precedent, 417; 
assignment, 358. 

Libel and Slander. accusation of scandal monger 
libelous per se, 377; actionable words, 247: anony- 
mous publication, 18; artieles libelous per se, 238 
ascribing particular meaning to words nsed, 339; 
blacklisting labor agitator, 38: comments on privi- 
leged matters. 377: facts constituting, 48: failure to 
support plaa of justification, 3898; honest mistake, 
158: implied malice, 298: instructions, 338; justrfi- 
cation, 218; pleading, 288; publication. 378: publi- 
cation of unfairness by clerk’s union, 398; questions 
of privilege, how raised, 499; when acticnable per 
se, 58: words imputing crime, 417 

Licenses, agent of packing house, 257: gasand oil leas 
es, 378: obstruction, 499; penalty for failure to take 
out license, 218; tender of valid tax. 18. 

Liens, chattel mortgage, 49: what constitutes, 58. 

Life Fstate, in personalty, 315; liability of lessee to re- 
mainderman, 58; payment of incumbrance, 77: right 
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of surviving partner, 318; waste of the inheritance 
319 


Life Insurance, action to recover premiums paid, 58; 
agent’scommissien, 18; authority of agent, 158; au- 
thority of one acting for agent, 77; by laws, 459; 
changing plan of assessment, 238; consideration for 
note,158 ;contract with foreign company,¥8; death be- 
fore delivery of policy,139; divorce of parties,278 ; ex- 
emption from decedent’s debts,238; fidelity bond,438 ; 
fraud inducing settlement, 159; good health of in- 
sured, 38; insurable interest, 38, 199, 378; parol as- 
signment, 358; photograph copy of application at- 
tached to policy, 499; premiums, 58; premium note, 
38, 488,459; principal and agent, 3%: proofs of death, 
438; reinstatement on assurance of good faith, 398; 
requisite of assignment, 139; return of policy, 438; 
second wife’s inheritance, 319; taking poison with 
suicidal intent, 58, 

Limitation of Actions, action for consideration named 
in deed, 488; amended declarations, 417; amendment 
of pleadings, 378; burden of proving, 417; conflict of 
laws, 58; constructive trusts, 278; conveyance by 
wife, 38; discovery of fraud, 178; infancy, 139; in- 
valid county warrant, 58; landlord’s action for rent, 
398; lex loci, 298; murried women, 417; mortgages, 
179; notice of fraud in procuring deed, 98; payment 
in installments, 338; pleading statute, 417; renewal 
of judgment, 77; sale under execution, 278: seduction, 
478; stockholder’s liability, 499; tolling the statute, 
278, 398; trustee exercising power of appointment, 38. 

Lis Pendens, alienation of property, 338; change of 
venue by agreement, 278; necessity of filing lis pen- 
dens, 438; purchaser pendente lite, 319. 

Livery Stable Keepers, injury to team let to defend- 
ant, 98; license tax, 459. 

Logs and Logging, sawmill man’s lien, 478; license to 
cut timber, 278; sale of standing timber, 238. 

Lotteries, distribution by chance, 378; “gift enterprise,” 
319. 


Magnetic Healers, malpractice, 58. 

Malicious Prosecution, acting upon advice of counsel, 
478; allegation of possible damages, 179; evidence of 
ill will, 139; injury to real property, 499; probable 
cause, 218, 298,478; special damages, 98; successive 
garnishment, 58; wrongful suing outof an injunc- 
tion, 238 

Mandamus, administering oath of office, 478; against 
judge, 319; amendment to pleadings, 139; clerk of 
court, 459; closing public gambling house, 179; col- 
lection of railroad aid tax, 98; command for relief in 
excess of right, 418; compelling city to collect 
omitted taxes, 77; controlling decision of judge as to 
his own qualifications, 58; cos's of dismissal, 355; 
county treasurer, 278; election of trustees, 257; en- 
joining criminal prosecution, 478; federal courts, 77; 
inspection of books, 398; inspection of pollbooks, 159; 
insurance commissioner, 19; laches in allowingcelaim 
against county, 38; municipal corporation contracts, 
319; obstruction of stream, 395; payment of judges’ 
salaries, 339; railroad aid tax, 218; repairing bridge 
between two counties, 438; school board, 238; 
sufficiency demand, 478; tax levies, 278; when issued, 
298 


Marine Insurance, concurrent insurance in other com- 
pany, 7s. 

Maritime Liers, state statute enlarging remedy, 478; 
supplies furnished foreign vessel, 398. 

Marriage, common law form, 218; meretricious com- 
mencement of relation, 298; voidable as to infant, 398. 

Master and Servant, adulterous conduct of salesman, 19; 
are allordinary risks of employment assumed, 19; 
assumed risk, 58, 139, 179, 257, 298, 378, 398, 459; assump- 
tion of risk, 58, 298, 319, 339; authority of foreman, 
278; automobile accident, 298; boiler explosion, 19; 
brakeman, 278; bridge watchman and engineer fel- 
low servants, 278; bursting of steam reservoir, 298; 
choosing the more dangerous of two methods, 358; 
co-employees not fellow servants, 179; combined 
negligence of fellow servant and foreman, 438; con- 
tract for permanent employment, 139; contr butory 
nezligence, 58, 218, 298, 378, 398, 499; coupling cays, 78; 
dangerous appliances, 459; dangerous duty, 19; dan- 
gerous employment, 129; death due to defective ap- 
pliances, 98; death due to defective cars of other 
company, 78; defective appliances, 19, 218, 238, 257, 
878, 488: defective handear. 418; defective instru- 
ments, 358; defective ladder, 58; defective machinery, 
78; defective saw causing personal injury. 238; dis- 
charge from employment, 199; discharge of servant, 
278; drunkenness as contributory to injury, 219; duty 
in furnishing machinery, 499; duty of master in light- 
ing track at curve, 438; duty to establish rules for 
protection of servants, 378; duty to furnish safe tools, 
78, 98.199; duty to shore building, 78; duty to warn 
servant of danger, 119: employee injured on hand 
car, 298; exposed cogwheels, 278; failure of rail- 
road to furnish modern applianees, 319; failure to 
cover set screws, 478; failure to insulate wires, 58; 
failure to warn servant, 218; fellow servant, 58, 98, 





179, 219, 257, 278, 358, 438,499; foreman charged with 
master’s duty, 218; incompetency of fellow servant, 
2385; independent contractor, 98; independent con- 
tractor’s hability, 19; inexperienced workman, 479; 
infant employee assuming risk, 279; infant, how af- 
fected by fellow servant rule, 78; injuries due to 
strangers interfering with machine, 78; injury by 
fall of freight elevators, 418; injury caused by in- 
competent fellow servant, 139; injury due to obeying 
order of foreman, 389; injury resulting from disobey- 
ing orders, 179; injury to brakeman by contact with 
telegraph pole, 418; injury to toreman of bridge 
gang, 298; injury to infant employees, 38; injury to 
person on railroad tricycle, 58; injury to railroad 
employee, 119, 459; injury to railway employee by 
rojecting car steps, 438; injury to servant, 179; in- 
jam to third person, 478; knowledge of danger, 298; 
knowledge of fellow servant’s incompetency, 278; 
liability foracts outside scope of authority, 499; lia- 
bility of contractor for injury to pedestrian, 78; lia- 
bility of independent contractor, 378; liability of 
master for act of servant, 398; liability of railroad for 
killing of trespasser by brakeman, 339; loaning a 
general agent to third party, 78; malicious procure- 
ment of servant’s discharge, 378; master’s duty of in- 
spection,298; millwright and engineer fellow servant, 
38; negligence for jury to determine, 98; negligence 
in not providing sufficient light, 438; negligence of 
fellow servant, 48, 55; negligence of superintendent, 
298; notice of danger, 58; obvious danger, 38, 499; 
ordinary prudence in averting danger, 395; personal 
injuries, 378; placing torpedo on railroad track, 278; 
pleadings on action for wrongful death, 398; pre- 
sumption as to furnishing safe appliances, 278; 
promise to repair, 258, 418; proximate cause of injury, 
238; reliance on care of master, 199; “res ipsa loqui 
tur,” 179; risk voluntarily assumed by servant, 298; 
risks assumed, 199; safe appliances for machinery, 
219; sale of mining property, 59; safe place to work, 
98, 119, 219; safe water cooler, 238; scaffolding, 358; 
separate masters insame work, 358; servant’s knowl 
edge of unsafe premises, 38; superintendent assist 
ing nota fellow servant, 38; telegraph operator and 
fireman fellow servants, 319; use of improper tools 
38; using an unsafe appliance, 238; what law governs 
in action for negligence, 278; who are fellow servants 
119; willful torts of servant, 98: wrongful discharge 
258; youth as affecting the question of assumed risk 





Mechanics’ Liens, action to enforce, 378; bond of con- 
tractors, 478; contract with tenant without owners’ 
consent, 258; contractor’s failure to complete build- 
ing, 78; correctness of account, 339; declarations, 
190; description of property, 418; duration of liens, 
298; last day for attachment falling on Sunday, 238; 
materialmean’s lien, 398; notice, 447; subcontractor, 
159; sufficiency, 278; time for filing, 488; work com- 
pleted by sureties, 19. 

Mines and Minerals, damages for unlawful taking of 
oil, 59; estate in fee, 428; extent of title, 179; fellow 
servants, 418; forfeiture of oil lease, 418; injury to 
employee in cage at mine, 139; lease of oil lands, 257; 
mining claims, 399; notice of forfeiture, 98; owner of 
surface, 418; performance of assessment work, 78; 
personal injuries, 119; placer mining location, 219; 
removal of mine inspector, 438; sale of claim, 257; 
specific performance, 368 ; subsidence, 418. 

Money Paid, pleading, 98; reimbursement when paid at 
request of another, 499. 

Money Received, pleadings, 378. 

Monopolies, appeal, cross-errors, 378; city lighting, 139; 
class legislation, 459; combination to control com- 
peting railways, 159; sale of product, 418. 

Mortgages, acceptance, 238; action, by mortgagee for 
waste, 159; allegation as to attorney’s fee in fore- 
closure, 199; assignment in equity, 179; bill to enforce, 
258; bill to redeem, 19; contribution, 278; conversion 
into deed by parol agreement, 278; deed absolute on 
face, 278; effect of foreclosure where lienors are not 
parties, 478; equity of redemption, 159; erroneous 
description of land, 219; estoppel to assert equitable 
title, 219; extending time of payment, 238; extent of 
covering, 298; failure to satisfy, 277; foreclosure, 239; 
foreclosure sale, 98; growing crops, 239; intervention 
by railroad bondholders, 38 ; judgment liens,199 ; judi- 
cial sales, 258; legacies, 399; merchantable title, 119; 
non-resident defendants, 59; oral agreement, 78; 
payment in chattels, 319; personal judgment, 98; 
power of sale, 418; powers of attorney, 478; purchase 
at tax sale, 319; quieting title, 159, 278; record as 
affecting notice, 459; release or cancellation, 459; 
renewal as an extinguishment of a former sale, 479; 
rents and profits, 478; right to redeem, 459; rights of 
mortgagee in possession, 298; rights of owner of 
equity of redemption, 378; sale in parcels, 378; sale of 
property in bulk, 339; sale of separate parcels, 59; sale 
void for want of notice, 278; sale with right to re- 
purchase, 258 ; security deed, 378; substituted trustee, 
199; surplus fund remaining after foeeclosure, 298 ; 
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time within which to foreclose, 418; title of mort- 
gagee, 339; unlawful detainer, 78; waiver of fraud as 
against innocent holder, 499; waiver of irregularities 
in foreclosures, 339. 

Motions, court orders, 35s. 

Municipal Corporations, abandonment of sewers, 298; 
acceptance of work, accepting aid from private 
parties for bridge, ; action for taxes, 78; ussess- 
mentfor sewer improvements, 278; assessment for 
street improvements, 255; authority of officers, 459; 
boys playing in defective street, 239; cancellation of 
building permit, 159; care required of blind person on 
lefective street, 479; city council, 78; constitutional 
restrictions, 399; construction of bridge, 179; con- 
struction of highways, 438; construction of sewer, 
418, 459; contaminated well water causing death, 479; 
contract as to future years, 298; contractor’s 
failure to build sewer, 459; control of public 
property, 3878; damages for overflow of sewer, 
239: defective sidewalks, 88, 258; 439, 399, 499; 
defective street, 119, 878; discontinuance of street, 
399; duties of railroad at street crossing, 219; ot to 
repair streets, 358; election of captain of police, 4 ; 

electric wires in highway, 298; employment of archi- 
tect, 428; estoppel to set up ulira vires, 258; failure to 
look for danger, 459; failure to repair break in sewer, 
239; fixing street cars fares, 378; forfeiture of charter, 
258; franchise for subways, 299; impeachment of 
ordinance, 59; increase of security, 239; injunction to 
restrain improvements, 258; injury of street cleaner, 
l5¥; injury to traveler on street, 78; invalidity for 
negligence, 239; issuance of bonds, 38,339; knowledge 
of detective street, 98; letting of contracts, 299; levy 
of special assessment, 279; liability of person placing 
obstruction in street, 299; liability of railroad for 
street improvement, 255; liability to contractor for 
improvements, 19; lienfor paving, 98; maltreatment 
in contagious hospital, 478; municipal debts, 438; neg- 
ligent act of city employer, 459; notice of ‘ciaim for 
injuries, 189; notice of defective highway,98; ob- 
structing street, 78; obstructions on sidewalk, 38; 
ordinance imposing penalty, 119; ordinance regulat- 
ing bill boards, 418; overhanging signs, 258; paving 
ordinances, 439; payment of permit to construct 
street, 18; pedestrians injured by telephone wires 
lying in street, 38; personal injuries, 59; police ofli- 
cer’s acquiescence in suspensions, 239; police power, 
434; pollution of stream, 119; powers of city council, 
319; power of legislature, 479; power of 
legislature to validate ultra’ vires contract, 
378; power to purchase real estate, 239; public parks, 
2384; purchase of land for parks, 239; reduction of offi- 
cial’s salary, 299; refusal to repeal charter of incor- 
porations, ; removal of fire chief, 88; removal of 
fire department employee, 378; removing dangerous 
buildings, 319; replacing old notes, 78; right of ma- 
jority of committee in purchase of horse, 78; serv- 
ices of attorney, 119; smoke ordinance applied to en- 
gines, 878; street improvements, 59, 279, 418; street 
improvement an “original construction,” 299; street 
paving contract, 599; tailor’s license tax, 358; tax 
bills, 379; tax sale, 179; title of ordinance, 19; track 
across public street, 129; use of street, 39; vacation of 
street, 439; walking upon defective street, 19; “water 
fund debt,”’ 39 

Murder, dying epemaeng” 459. 

Names, harmless error, 279; idem sanene, 59; indictment, 
219; jury list, 319; rt eat lling, 379. 

Navigable Waters, detention of water, 479; obstruction 
~o use of water, 479; riparian rights, 239; slough a 

navigable stream, 119; title to river bed, 358. 

Ner ligence, boy’s res; pow sibility a question for jury, 379; 

child injured in turntable, ‘200; child non sui juris, 

258; child under fourteen years, 78; dangerous prem- 
ises, 258; defective stairs in department stores, 499; 
defective wall, 379; estoppel to plead warning on 
freight elevator, 98; fireworks exhibition, 358; 
friendly scuffle, 299; guarding elevator, 418; ice and 
snow on steps, 418; identity of defendant, 418; impru- 
dent act induced by apparent danger, 179; imputabil- 
ity when one is riding with driver. 159; independent 
contractor, 358; injury to child, 479; injury to clerk, 
19; injury to licensee, 200; injury to railroad passen- 
ger causing dizziness, 99; insufficient railing, 379; 
leaving unguarded scraper in street, 399; necessity 
of pleading “law of the road,” 399; notice of owner, 
439; parties in action for destruction of mill, 339; 
pleadings, 78, 255; presumption as to instinct of self 
preservation, 358; proximate cause, 439, 459; prox- 
imate cause of injury. 19; relation of teacher to pupil, 
319; servant causing injury to trespasser, 499; storm 
doors, 479; sudden peril, 279; supervising architects, 
499; what constitutes, 299. 

New Trial, absence of city attorney, 99; abuse of discre- 
tion, 418; action involving title, 99; additional evi- 
dence, 460; amendment of motion for new trial, 479; 
breach of agreement between attorneys, 499; chance 
verdict, 59; conditions on refusing, 200; ejectment, 

= 379; death of trial judge before filing findings, 59; 





























failure to obtain transcript, 299; jury influenced by 
passion and prejudice, 399; objection to verdict ren- 
dered in five minutes, 460; rulings after jury retires, 
39; service of notice, 415; wrongful admissions of evi- 
dence, 339. 

Notaries, false certificate, 460. 

Notice, constructive knowledge, 39. 

Novation, settlement of conditional claim, 460. 

Nuisance, delivery of coal shipment, 479; disorderly 
house, 239; electric light plant, 78; hospital, 19; injury 
to property, 159; operation of railroad, 499; measure 
of dumages, 159; public or private, 159; railroad 
yards, 418; Sunday ball games, 479; wild mustard, 399. 

Officers, apparent authority of tax collector, 219; ap- 
pointment under unconstitutional statute, 268; de- 
cree against, binds successors, 99; holding two public 
offices, 258; liability of surety on oflicer” s bond, 358; 
presidential electors, 219; right to oflice, 279; success- 
ful contestant’s right to salary paid contestee, 78; 
torts, 379. 

-ardon, competency of witness, 59; power to grant con- 
ditional pardon, 479; validity where delivered direct 
to party, 39. 

»arent and Child, authority to sue, 299; 
479; surrender of custody, 75 

artition, abandonment of ote stead, 19; appoitment 
of receiver in partition, 358; claims against joint 
maker, 319; formalities, 299; homestead, 279; market- 
able title, 19; parties necessary, 75; partnership, ac- 
tion at law, 279; payment of decedent’s debts, 383; 
pleading, 39; right of survivor to community prop- 
erty, 279; sale of property, 499; solicitor’s fees, 415; 
title to support action ; water rights and irriga- 
tion, 59; wile’s interest, 79. 

Partnership, accounting, 79; acts of trustee not charge- 
able to law firm, 39; amending petition as to desig- 
nation of parties, 139; blind partner, 439; borrowing 
money through agent, 239; continuance of business 
name, 119; continuation of corporation under new 
name, 258; conversion of property, 79; deed by one 
partner, 179; employee sharing profits as compensa- 
tion, 299; evidence to prove. 59; liability for crime of 
copartner, 358; lien for purchase money, 39; money 
borrowed in firm name by surviving partner, 99; 
mortgaging firm property, 200; proof of liability as 
partner, 258; salable value of good will, 79; service 
on single defendant, 479; sharing profits, 299; suit for 
accounting, 379; surviving partners, 200; surcharging 
partner, 379; use of property, 219; what constitutes, 
59, 119. 

Party Walls, construction with openings, 19; enforce- 
ment = agreement by grantees, 39; implication of 








emancipation, 








law, 
Patents, , misrepsentation, 120; same inven- 
tions, 79. , ta Nane 
Paupers, contagious diseases, #99; son’s liability for 


mother’s support, 279. 

Pawnbrokers, conversion, 499. 

-ayment, acceptance of negotiable note, 59; application 
to particular debts, 339; ee oe on note, 299; 
postdated check, 299; recovery back ; recovery 
of money where debt has been paid, 79. 

Perjury, affidavit of marriage license, 258; affidavit to 
procure criminal warrant, 39; evidence, 439; false 
school report, 258; indictment, 19; necessary aver- 
ments, 379: predicated on false witness, 219; subor 
nation of witness, 219; sufficiency of indictment, 139. 

Perpetuities, charitable bequests, 418; construction of 
will, 39, 99, 189, 258; estates tail, 459; power in trust, 
299 ; suspending power of alie nation, 479; unlawful 
accumulations, 358; what constitutes, 375 

Physicians and Surgeons, actions for services, 179; ex- 
amination to practice medicine, 418; malpractice, 59; 
power to regulate practice, 499; traveling medical 
specialist, 39. 

Pilots, action against for negligence, 19. 

Pleading, amendment, 359, 499;amendment as conclu- 
sion of trial, 399; breach of covenant to repair, 479; 
effect of general denial, 259; extent of discretion of 
trial court in granting leave to amend, 120; motion 
to amend, 359; substitution where pleadings are lost, 
339: two causes of action in one paragraph, 39; 
waiver of defects, 19; waiver of demurrer 79 

Pledges, delivery essential, 4239; rights of bailor’s credi- 
tors, 59; rights of purchaser of pledged property,369; 
enforcement of lien, 460; foreclosure, 460; purchase 
of pledged proverty, 99. 

Postmaster, decision on second class matter, 
ity for lost registered package, 239. 

Post Office, criminal prosecution for violation of postal 
laws, 79; lottery schemes. 379; obscene letters, 219; 
use of mails to defraud, 259. 

Powers, execution by life tenant, 59; illusory appoint- 
ment. 19; personal limitations, 60. 

Principal and Agent, admissions of agent, 399; attor- 
ney’s duty to impart information acquired, 120; au- 
thority of agent, 479; authority of agent to borrow 
money, 219; authority to extend lease. 418; authority 
to open bank account, 59; character of funds in 
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agent’s hands, 200; compensation of sub-agent, 399; 
contract in excess of agent’s authority, 339; dealing 
with property as principal, 279; del credere fa ctors, 
418; extra compensation, 259; husband and wife, 99; 
imputable knowledge, 479; knowledge of agent, 39; 
liavility for goods purchased by agent, 279; nisrepre- 
sentation by husband, 379; notice of agent’s messen- 
ger, 279; notice of injury, 79; notice principal, 359; 
ostensible authority, 279; parol evidence of author- 
ity, 439; personal liability of agent, 179; profits made 
by agent, 219; proof of authority, 159; proving au- 
thority of agent, 120; ratification, 179; reimburse 
nent tor expenses, 279; release of surety, 439; revo- 
cation of agency, 179; revocation of authority, 120; 
sale of baskets below agreed upon with wholesaler, 
39; sale of timber, 479; sharing profits, 219; scope of 
authority, 79; technical conversion, 259; traveling 
agent, 79; unauthorized acts of agent, 419, 439; valid- 
ity of deed, 489: what constitutes binding election, 
399 ; wife’s signature to note 3¥Y. 

Principal and Surety, addition of sureties, 339; build- 
ing contract, 499; completion of work by sureties, 
19; construction of contract of suretyship, 479; con- 
tribution between sureties, 120, 200, 279; fidelity bond, 
460; note, material alteration, 439; notice of default, 
329; paym nt of misappropriated funds, 19; right 
to foreclose mortgage. 319; set off, 279; surety right 
to sue for reimbursement, 379. 

Private Roads, partition for, 59. 

Process, affidavit of publication, 200; amendment after 
return, 439; authority of judge to issue new process, 
259; what constitutes abuse of process, 299. 

Prohibition, change of venue, 419; election contest, 259; 
liquor license, 479; parties, 99; a interior 
court from exercising jurisdiction, 259; subject mat- 
ter, 239. 

Property, quieting title, 460. 

Public Lands, agreement to yee oS 359; application for 
purchase, 200; bona fide purchaser, 279; conflicting 
patents, 179; construction of statute, 359; entry, 219; 
exhaustion of concession, 39; fraudulent entry, 479; 
homestead patentee, 219; husband and wife, 179; lo- 
cation of grant, 419; railway land grants, 379; regis- 
tration of state grant, 179; repayment of purchase 
price, 239; rights of homesteader, 200; sale of land 
not subject to sale, 499; timber culture laws, 479; 
title of possessor, 239; trespass to try title, 399; war- 
ranty of title, 339. q 

Quieting Title, breach of contract, 379: costs as against 
dischaiming defendant, 379; decree, 259; laches, 79; 

Quo Warranto, municipal corporations, 239; to test 
validity of municipal corporations, 219. 

Railroads, absence of watchmen at crossing, 259; abusive 
language, 279; accident at crossing, 39; action by 
bondhoelders,39; burden of proving negligence, 419; 
concurrent negligence, 319; contract of release, 339; 
contributory negligence, 339 ; crossing accident where 
gate is open, 339; crossinginjuries, 259, 279, 299; dam- 
age to street, 499; death by wrongful act, 299; death 
due to boiler explosion, 419; death of trespasser on 
track, 259; defective appliances, 460; digging u 
street for purpose of repair, 419; discovered peril, 
419; dutv of licensee to use ordinary care, 159; duty 
to erect bridge over grade crossing, 199; duty to pro- 
vide spark arresters, 279; duty to ng em 19, 79; 
failure of ‘‘telltales” at approach, 439; failure to give 
signals, 279, 399; failure to place lights on rear of 
train, 399; failure to warn person on track, 239; foot 
caught in frog, 259; frightening horse, 419; gates at 
crossing, 159; grade crossing commissioners, 499; 
immaterial allegations in personalinjury case, 419; 
injudicious act when discovering peril, 499; injunc- 
tion against town council, 79; injury at defective 
crossing, 179; injury to child on track, 19; injury to 
employee of other railroad, 299; injury to trespass- 
ing boy, 79; injury while unloading car on siding, 
419; insolvency, 59; killing geese on track, 39; kill- 
ing mare with foal. 120; killing person on track, 120, 
259; killing stock, 359; liability of consolidated com- 
pany, 79; look and listen, 279; master and servant, 
359; meterological data, 279: municipal ordinance, 
399; negligent operating of foreign train using same 
track, 179; noises incidental to operation, 359; occu- 
pation of narrow street, 460; persons on track, 219, 
339; right of pedestrians, 339; right to transfer fran- 
chise, 359; sparks from engine, 239; speed of train, 
99; statutory requirements, 180; stop, look and 
listen, 180; trespassers, 399; walking between tracks, 
180; What constitutes negligence, 439. 

Real Actions, grant of swamp lands, 39. 

Receivers. accounting, 120, 359, 419; appointment, 39, 460; 
eancellation of mortgage, 200; expenses, 180, 480; 
foreclosure suit by foreign receiver, 359; jurisdiction 
of police judge, 39; lien acquired by beneficiary, 79; 
mortgage foreclosure, 439; permission to sue, 399; 
preservation of property, 259; priority of claim, 500; 
registry of judgment after appointment, 239. 

Records, election, 39; papers, when filed, 439; photo- 
graphs of convicts, 19. 





Reference, additional evidence, 439: exceptions to 
auditor’s report, 480; order to file report, 259; ref- 
eree’s allowance for services, 379; report, 399. 

Reformation .of Instruments, mutual mistake, 199; 
pleading, mistake, 39; specific performance, na 

Release, compromise, 1659; consideration, 159; fraud in 
procuring, 120, 439; inadequacy of consideration, 
280; joint tort feasors, 99, 220; mental capacity, 439. 

Religious Societies, application of trust funds, 2389; ex- 
pulsion of member, 99; power of trustees, 180; trus- 
tees’ consent in removing church property, 99; with- 
drawal of congregation from synod, 480. 

Remainders, loan by trustee to remainderman, 359; trust 
fund, 259 

Removal of Causes, dismissal without prejudice, 200; 
effect of dismissal of removed cause, 59; fraudulent 
joinder of defendant preventing removal, 169; 
jurisdiction of fact, 159; jurisdiction of state and 
federal courts, 79; jurisdictional amount in federal 
court, 220; requisites of petition, 280; right to re- 
mand, 259; subsequent action in state court, 99. 

Replevin, action on bond, 500; condition of the property 
returned, 200; defective affidavit, 120; failure to 
prosecute, 359; special interest in property, 239; 
value of property, 120. 

Rescue, sending letter to prisoner, 79. 

Reversion, condition subsequent, 239. 

Rewards, authority to make offer, 159. 

Robbery, particularity of allegations in indictments, 399. 

Sales, abasnce of express warranty, 280; acceptance of 
offer, 220; agreementto repair property, 79; agree- 
ment to take out part of mine, 439; bill 
of lading, 160; bona fide purchase, 480; breach 
of contract, 359; breach of warranty, 79, 259, 
280, 299, 480; burden of proof in action, 259; cancella- 
tion pending acceptance of order, 239; conditional 
sale notice, 500; confusion of goods, 220; construc- 
tion of contract, 220, 500; contract to furnish city 
water plant, 19; contract to manufacture and de- 
liver, 79; corn husking machine causing injury to 
purchaser, 89; counterclaim due to breach of war- 
ranty, 379; damages for breach, 25y; damages for 
refusal to deliver stock, 59; defects in tune of piano, 
79; delivery of excess, 500; delivery of live stock, 
419; delivery to carrier, 240; election torescind pre- 
clude damages, 79; evidence of ownership, 299; ex- 
cuse for nonperformance, 120; executory con- 
tract, 3839; express warranty surviving § ac- 
ceptance of machine, 419; false representa- 
tions, 259; fraud, election of remedies, 359; 
fraud of salesman, 419; fraudulent misrepresenta - 
tions, 140; implied warranty, 99, 140, 280; implied 
warranty of article intended for special purpose, 79; 
independent covenants, 59; judgment for smooth- 
ing not mentioned in petition, 399: measure of dam 
ages, 80, 180; meeting of minds, 399; memorandum, 
419; notice of acceptance, 399; notice of defective 
title, 399; notice of rescission, 299; output of coal 
mine, 20; parol collateral agreement as to security 
for payment, 99; performance of contract, 220; quali- 
ty of goods, 400; refusalto accept, 460; remedies for 
breach of warranty, 20, 340, 379; remedies of seller. 
419; removal of goods sold on condition. 340; rescis- 
sion on discovery of false representations, 259; reser- 
vation of title, 340; retention of lien, 20; sale of de- 
fective machinery. 160; satisfaction of past due in- 
debtedness, 419; suitableness of article purchased, 
480; trustee ex maleficio, 99; use of article after dis- 
covering fraud , 220; use of article after notice of re- 
jection, 419; validity of contract, 200; waiver of con- 
ditions, 259; warranties, rights of purchaser. 400; 
warranty of title, 419. 

Salvage, appointment of award, 359; reasonableness of 

ount of award, 220. 

Schools and School Districts. action for price, 20; chang- 
ing the books. 240 ;contractor’s failure to comply with 
specifications, 59; injury to scholar, 140; removal of 
school house, 39; restoration of territory, 259; title to 
building on trust property, 39; uniformity of school 
system, 200; vacancies, 5y. 

Seamen, duty of master to secure surgical aid at nearest 
port, 220; knowledge of defective furnace door, 160; 
member of crew, when, 80. 

Searches and Seizures, necesssity of warrant, 160. 

Seduction. limitation of actions, 480. 

Sequestration, exemplary damages, 160; value of articles 
replevied, 419. 

Set-off and Counterclaim, action for price, 16; bill to 
redeem mortgage. 20; bills and notes, 319; date of 
credits, 460; debtor’s right to satisfy, 400. 

Sheriffs and Constables, action on official bond, 240; en- 
forcement of execution, 319; fees, 59; liability for 
rent of building, 39; per diem allowance, 400; pro- 
ceedings to remove, 40; punitive damages for mis- 
conduct of deputy, 160; return of service, 419; time 
for recovery of fees, 319. 

Shipping. damage to cargo by escaping steam, 80; defec- 
tive cable, 300; injury to stake boat, 259; liabilities o 
consignee, 220; seaworthiness, 300. 
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Specific Performance, agreement on Sunday to convey 
land, 200; agreement to maintain switch, 160; ante- 
nuptial agreement, 500; compensation for improve- 
ments, 340; contract of lease, 319; contract to convey 
land, 20, 99, 439; enhancement in value, 99; failure to 
allege tender, 340; inadequacy of consideration, 319; 
mutuality in contract, 99; oral agreement, 379, 419, 480; 
oral contract to adopt child, 419; parol agreement as 
to assign patent, 220; parol contract, 160; sale of land, 
319, 489; sufficiency of contract, 359; suit by executor, 
180; time as essence of contract, 319; when contract 
is not ambiguous, 379; where contract signed without 
reading, 500; where property is incumbered, 40. 

States, action for injunction under timber cutter’s act, 
160; appointment of commissioner, 20; judicial es- 
tablishment of boundaries, 300. 

Statutes, constitutional law, 319; construction, 160, 200; 
contemporanecus construction, 240; effect of contem- 
poraneous construction, 500; establishing excise de 
partment, 140; following decision of supreme court, 
59; legislative intent,440; right to administeran estate, 
40; special legislation, 140; time limit for governor’s 
approval, 259; unconstitutional in part, 160; effectof, 
500; stenographer’s notes, 359; use in subsequent 
action 20. 


Street Railroads, action by abutting owner, 359; child 
on track, 259; child trespassingon car steps, 80; 
collision with carriage, 60; collision with 
push car, 140; collision with vehicles, 240; 
concurrent negligence atcrossing, 140; damages to 
abutting property owners, 440; mye of motorman 
on discovery of peril, 60; duty to children on car, 
9%; duty of motorman on discovering peril of pedes- 
trian, 379; duty to passengers, 259; duty to pedes- 
trians, 80; failure to look and listen, 99; failure to 
provide fender, 280; failure to sound gong, 260; for- 
feitare of franchise. 480: frightening herses, 300; 
grant of rightin street, 400; injury caused by brake 
handle, 240; injury to insane pedestrian, 480; injury 
to licensee, 340; injury to pedestrians, 99, 340; kill- 
ing cattle, 140; look and listen rule as applied to 
city tracks, 440; obstruction causing injury to bi- 
cyclist, 319; ordinance as to carrying passengers 
without change of curs, 40; paramount right in 
street, 140; passing in front of standing car, 180; 
person on track, 220; presumption of negligence, 409; 
riding bieycle on track, 40; riding on platform, 400; 
right to occupy street, 80; transfers, 80; vehicles 
crossing track, 260; vigilant watch ordinance, 100; 
willful breaking of car window, 379. 

Subrogation, guardian and ward, 260; mortgage fore- 
closure sale, 400; payment of incumbrances, 480; 
principal and agent, 180; rights of purehaser at 
foreclosure sale, 359; rightsof surety on supersed- 
eas appeal bond, 140; surety on bond, 359; volun- 
tary payment of another’s indebtedness, 440; volun- 
tary payment of debt by stranger, 20. 

Subscription, consideration, 99, 500; validity, 340. 

Sunday, giving of entertainment s, 260; local option law 
260. 

Taxation, action to recover for taxes paid, 379; adding 
property to taxpayer’s statement, 419; board of 
equalization, 100, 419; capital stock, 140; charitable 
institution, 20; collateralinheritance tax, 460; col- 
lection of taxes, 240; collector’s fees , 280; commis- 
sions for collection, 160; constitutionality of drain- 
age tux, 280; contesting illegal tax, 419; corpora- 
tions, 300; corporations franchise tax, 260; deduc- 
tion of tangible taxable property, 140; description 
of landin petition for tax sale, 220; domicile of own- 
er, 280; exemption, how computed, 80; failure to 
verify assessment, 419: foreclosure of delinquency 
tax certificate, 420; formof action, 180; form of as- 
sessment, 420; franchise tax, 460; franchise, 260; 
hospital “xemptions, 260; insurance policies, 20; in- 
terest, 200; levy for taxes. 280; liability of omitted 
property. 280; license on cars, 400; lien on real es 
tate, 60; listing of omitted property, 250; mode of 
assessing loan and trust companies, 480; notice as 
to increase, 49; notice of tax sale, 460; omitted per- 
sonalty, #40; omitted property, 120, 440; payment 
under protest,500; power of legislature to exempt, 260; 
property devised to charitable institutions, 360; 
property ‘n the hands of trustee in bankruptcy, 320; 
property of married woman, 379; property subject, 
200; quieting tax sale title, 360; redemption from 
tax sale, 240; review of assessment, 100; sale of en- 
tire tract, 480; sale of land for taxes, 80; situs of capi- 
tal stock, 340; stock and bonds held by agents else- 
where, 100; suit to set aside tax deeds, 300; tax deed, 
200; tax sale, 100, 280, 320, 340,420; tax sale of realty, 
440; tax title, 180; telephone company, 180; trans 
ferred notes, 480; trust fund, 480; trust personalty 
when taxable, 260; uniformity of tax on shellfish, 
280; unoccupied lands, 480; want of notice, 320. 

Telegraphs and Telephones, agent of whom, 140; agree- 
ment to transmit unstamped message, 180; damages 





for failure to deliver, 360; damages for mental an- 
guish, 440; delay in delivering message, 280; delay in 
transmitting message, 20; failure to deliver, 120, 200; 
failure to transmit message, 220; forfeiture of grant, 
300; tranchise for use of street, 160; liability to party 
injured by falling wires, 40; municipal regulation of 
rates, 260; punitive damages for delaying contents of 
message, 240; trespass to try titie, 60. 

Tenancy in Common, accounting, 320; account rendered, 
380; adverse possession of one co-tenant, 40; author- 
ity to convey water rights, 60; denial of landlord’s 
title, 120; relation, how established, 360; rescission of 
contract by one co tenant, 40. 

Tender, bank check, 340; what constitutes, 60. 

Territories, criminal law, 380; right of trial by jury, 380, 

Time, fraction of days, 480 

Torts, blacklisting former employer, 40; dangerous 
premises, 180; injury sustained by reason of defect 
in buggy, 140; wrongful ejectment from place of 
amusement, 420. 

Towage, manner of making up tow, 360. 

Trade Marks and Trade Names, adopting abandoned 
trade mark, 400; adoption of similar name, 500; as” 
signment, 420; equitable jurisdiction, 420; infringe 
ment of name of magazine, 120; letters of the alpha- 
bet, 120; proprietary medicine, 140; protection 
against infringements, 20; use of name, #60. 

Trade Unions, illegal expulsion, 320. 

Trespass, comprehensiveness of tne word “trespass,” 
400; deed conveying right of way, 420; demurrer, 200; 
excessive damages, 120; exemplary damages, 500; fires 
set by locomotives, 420; possession of land, 160; puni- 
tive damages, 500; suit to remove cloud on title, 240; 
visiting female’s room for sexual intercourse, 400; 
when title is notinvolved 380. 

Trespass to Try Title, action by remainderman, 180; ad- 
verse possession, 26; burden of showing lease, 400; 
claim based on possession, 260; common source of 
title, 440; married woman, 240; right to go to jury, 
220; stale demand, 220; title by avulsion, 100. 

Trial, action on contract, 260; affirmative charge, 140; 
agreement to convey land, 320; argument of counsel, 
320, 340; charge as to positive and neg&tive testimony, 
460; comments of counsel, 20; compulsory nonsuit, 
20; computation by judge, 320; condemnation pro- 
ceedings, 420; demurrer to evidence, 340; direction of 
verdict, 300; duty to ask questions, 100; duty to in- 
struct jury, 260; duty to submit case to jury, 80; evi- 
dence as to telephone conversation, 260; exception to 
remarks of counsel, 420; excluding witnesses, 42°; 
failure to request instructions, 40; instructions, 380, 
460; instruction being against weight of evidence, 
400; instruction where case tried without jury, 100; 
juror’s right to change vote, 480; jury question, 300; 
management of trust estate, 260; misconduct of 
counsel, 360; motion to exclude all testimony ofa 
witness, 80; necessity of offering testimony deemed 
important, 500; nonsuit, 60; obstruction of stream, 
240; offer of proof, 60; petition, 200; proof of signa- 
ture, 380; questions for the jury, 240; refreshing jury’s 
memory, 300; relevancy of books of account, 100; re- 
marks of counsel, 260; re-opening case sua sponte, 
240; requests to charge, 380; right to open and close, 
120; ruling that objections be made by one attorney, 
260; special findings on particular findings, 140; spe- 
cial questions, 380; sufficiency of evidence, 140; tak- 
ing papers to jury rooms. 140; transfer from equity to 
law calendar, 140; unconstitutional statute, 100; ver- 
dict signed by seven jurors, 160; verdict uncertain 
and indefinite, 4¢. 

Trover and Conversion, caveay emptor, 460; illegal sale 
of daughter’s real estate, 400; interest in property, 
converted, 80; justification, 40; limitations, 500; 
ownership of dog, 140; what constitutes, 480. 

Trustees, final accounting, 240; selection of agent by 
trustee, 440. 

Trusts and Trustees, what is Ssufticient to establish a re- 
sulting trust, 120. : 

Trusts, action to enforce, 60; alienation of beneficiary, 
500; attorney’s fees, 240; beneficiary as trustee, 420; 
change of beneficiary on life policy, 480; compensa- 
tion of trustee, 240: confidential relations, 420; con- 
structive trustee, 320; control of court after trastee’s 
death, 120; creation, 860;deed reciting valuable con- 
sideration, 80; determinable remainder, 320; enforce- 
ment, 60; enforcement of constructive trusts, 360; 
estoppel to deny, 440; evidence to establish, 100; ex 
penses in defending adversary proceedings, 320; 
grounds for removal of trustee, 400; how created, 
360; impeaching purchase py trustee, 500; intention 
of parties, 360; investment of funds, 40; investment 
of proceeds, #60; jurisdiction of foreign court, 60; 
liability of trustee. 140; loss of funds loaned, 40; ob- 
talning conveyance by fraud, 440; overpayments of 
interest on trust fund, 440; parol agreement, 180; 
ee of revocation, 140; powerof sale, 380; probate 
bond, 440; proper parties in action to enforce, 220; 
publie policy, 80; purchaser with knowledge, 320; re- 

conveyance by trustee, 460; reservation of assets, 
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420; revocation, 360; rights of heirs, 400; transaction 
between trustee and beneficiary, 140; trustee’s duty 
to pay taxes, 340. 

United States, appeal from district court of Porto Rico, 
= descent and distribution, 320; effect of liability. 

Use and Oceupation, landlord and tenant, 360; proof of 
ownership, 200; right to rent, 100. 

Usury, bonus for forbearance, 40; collection of excess 
interest by mistake, 40; estoppel to plead, 200; law of 
which state governs, 380; lex loci contractus, 180; 
mortgages, 280; necessity of pleading, 420; payment 
of debt, 60; payment of interest, 440; payment under 
duress, 380; sale of bonds below par, 260; sale under 

@ | trust deed, 100; voluntary payment, 150; whe may 
plead, 340. 

Vendor and Purchaser, abatement of purchase price, 
220; action to rescind sale of land, 220; agreement 
for sale of land, 280; bona fide purchaser, 280; build- 
ing restrictions, 380; conditional acceptance, 460; 
contract for sale of land, 460; defect in patent to 
land, 60; defect in quantity of land conveyed, 360; 
equitable title, 260; failure of title, 200; fraud, 120; 
fraud in procuring rescission, 80; fraudulent repre- 
sentations, 360; land purchased from divorced bus- 
band, 180; marketable title, 400; measure of liability, 
under option contract, 240; money had and received, 
140; mortgage of deed absolute, 40; mortgage not 
Satisfied of record, 240; notice of conveyance of 
standing timber, 60; notice to vendee of irrigation 
canal, 340; option, 160; rescission for fraud, 420; spe- 
cific performance, 180, 240, 300, 380, 420; speculative 
contract, 300; statute of frauds, 300; subsequent pur- 
chaser with notice, 280; tender of-price, 160;time 
within which to enforce repurchase, 80; unrecorded 
instrument, 20, 360; when title passes to land, 300; 
withdrawal of offer, 460; wrong person named in 
deed, 240. 

Venue, convenience of witnesses, 140; waiver of right to 
ask for change, 80. 

Warehousemen, bailee for hire, 400; liability for loss of 
goods, 460. 


Waters and Water Courses, adverse user, 60; appropria- ~ 


tion for irrigation, 300; artificial change of spring, 
450; bona fide purchaser, 280; city taking water plant 
after expiration of franchise, 380; constuction of 
agreement, 80; construction of ordinance as to 
water rates, 160; construction of ordinance respect- 
ing purchase of waterworks, 40; dam privileges, 440; 
diversion of water, 280; diversion when action ac- 
crues for damages, 420; diversion beyond water- 
shed, 480; drainage, 400; general fire pretection, 140; 
injury to real property, 180; mill dam, extraordinary 
freshet, 500; negligent opening of water ditch, 290; 
obstruction, 480; ownership in water, 400; percolat- 
ing water, 440; reasonable use of stream, 260; regu- 
lation of water rates, 20; removal of obstructions, 20; 
rights.of dominant land owner, 480; right to flowage, 
100; right to use excess flowage, 60; right to use irri- 
gation ditch, 280; right to use percolating water, 180; 
riparian owners, 100; riparian rights, 60, 280; suit to 
restrain diversion, 80; waterworks company, 100. 

Weapons, apprehension of attack as an excuse for car- 
rying, 400. 

Wharves, right to collect charges, 240. 

Wills, abatement of legacy, 80; acceptance of legacy es- 
tops contest, 20; accounting by trustees, 420; agree- 
ment between executor and testatrix, 180; burial lot, 
440; charitable bequests, 420; charitable intention, 
280; competency of trustee under will as witness, 280; 
conditional estate, 340; construction, 49, 160, 180, 220, 
260, 280, 380; construction as to devised property, 380; 
construing the words “his lawfu! heirs,” 300; con- 
test, 60, 80, 460; costs taxable against what fund, 500; 
debts, when barred by limitations, 440; devise of 
land, 260; devise of life estate and remainder, 240; 
devise to churches, 380; estate created, 60; estate de- 
vised, 400; executory devise, 480; extrinsic evidence 





of intention, 360; furnishing omitted words, 420; 
grandson’s right in intestate portion, 500; grounds 
of caveat emptor, 500; holographic will, 160, 200; in- 
sane delusion, 500; interest of remainderman, 300; in- 
terest on trust fund, 40; legatee sharing in income 
earned pending distributiou, 400; life policy as a 
specific legacy, 320; lost will, 480; misnomer of lega- 
tee, 180; naked power of disposition, 100; note given 
for advancement, 320; parol agreement to devise 
land, 300; perpetuities, 260; purchasers pendente 
lite, 340; repugnant provisions, , 180; 
residuary bequest, 420; revival of will revoked b 

marriage, 80; revocation, 80, 260; rights of beneft- 
eiary, 400; rule in She'ley’s case, 160; signature, 460; 
stock dividends, 820; testamentary capacity, 20, 320; 
the word “heirs” no longer necessary, 440; time 
from which will speaks, 460; time when will 
speaks, 500; undue influence, 80, 320; validity of will, 
40; vested remainder, 180; what law governs, 320; 
where recorded in probate court, 440; widow’s use 
of os house, 40; worthless note as an advance- 
ment, 300. 


Witnesses, account books, 420; action to recover con- 


tribution on notes, 420; advancements, 440; aftidav- 
its, 160; attacking character for chastity, 360; child 
seven years, 20; claim against estate of deceased, 
500; competency, 40, 160, 340, 360, 440; competency of 
legatee, 20; competency of physician as to reason- 
ableness of charges, 460; competency of testimony 
320; competency of wife in bankruptcy proceedings 
100; competency of wife in criminal case, 440; com- 
petency to establish claim against deceased, 440; 
confidential communications, 300; contradictory 
statements, 40; credibility, 160, 240; credibility 
where portion of testimony is false, 380; cross ex- 
amination, 20,260;cross examination by judge, 420; 
cross-examination of accused, 440; declarations ad- 
missible for impeachment, 480; defective highways, 
360; denial of cross examination, 480; depositions, 
460 ;disclosing amount of depositor’s balance, 60; duty 
to attend until case is tried, 260; election contest, 220; 
estoppel to deny competency, 340; evidence as to 
character of witness, 400; evidence at former hear- 
ing, 1¢0; evidence in rebuttal, 60; examination, 360; 
examination as to credibility, 300; exempting ac- 
cused persons from testifying, 80; extent of cross- 
examination within court’s discretion, 340; false 
ae 820; general reputation, 440; good repu- 
tation of defendant, 160; hostile witnesses, 500; hus- 
band and wife, 60; husband ard wife in action to 
quiet title, 380; impeachment, 40, 100, 240, 320, 340; in- 
com wee: 100, 400; inconsistent testimony, 320; 
incriminating questions, 180; indictment for per- 
jury, 340; insanity as a defense for homicide, 440; 
interruption, 260; leading questions, 300; menta 
capacity, 480; misconduct of counsel, 340; physicians ; 
360; prejudice, 460; rebuttal testimony in murder, 
trial, 60; redirect examination, 420; refreshing mem- 
ory, 440; refreshing memory of witness, 220; refresh - 
ing memory from memoranda, 60, 100; refusal of 
court to recall witness, 440; right of appeal in mat- 
ters of fees, 300; self-serving declaration, 100; show- 
ing vocation ofon cross examination, 260; subpoena 
duces tecum, 420; telephone conversation, 260; testa- 
mentary capacity, 340; testimony as to speed of car, 
360; testimony as to transactions with deceased, 
240; testimony at a former trial, 360; testimony giv- 
en at former trial, 360; transactions with deceased 
persons, 320; when one party to the contract is dead, 
120; where testimony is a surprise, 300; widow as 
witness establishing assignment of life policy, 240; 
wife of co-indictee, 100; wife’s testimony as to hus- 
band’s age, 40 


Work and Labor, failure to fix compensation, 340; im- 


lied contract, 220; quantum meruit, 360; real estate 
roker, 60; services in exploring lands, 380; services 
rendered, 40; value of services rendered, 440. 




















